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l. The Claim File In Context

Insurance bad-faith actions generally arise from the
alleged mishandling of a claim for benefits under a
policy. In the typical bad-faith action, the claim has
failed to settle, leading to damages incurred by the
insured. In order to determine whether the insurance
carrier violated its duties of good faith and fair deal-
ing, the finder of fact will be asked to examine the
manner in which the claim was handled and deter-
mine whether it was handled in good faith or bad.

The best evidence of the manner in which the claim
was handled is often the insurance company’s claim
file itself. Ordinarily, insurers enjoy protections of
privilege over the contents of their claim files." This
privilege, however, is designed to protect the strategies
and thought processes of the insurer during litigation
of the claim for benefits under the policy (or, in the
case of liability insurance, during the litigation of the
liability claim against the insured). Once that case has
concluded, and a subsequent suit for bad faith is filed,
the necessity for maintaining those privileges is drawn
into question. And when the issue being litigated in
the bad-faith claim is the manner in which the insur-
ance carrier has handled the claim, most courts hold

that the privileges once applicable to the claim file can
be overcome and the claim file documents are subject
to production.

Il.  What Constitutes The Claim File

In recent years, many insurers have embraced modern
technology and now maintain all of the pertinent
“documents” relating to a claim electronically. This
includes electronic log notes, e-mail and scanned im-
ages of paper documents. The concept of a “claim
file,” then, is no longer a physical folder kept in a
filing cabinet in a claims office. It is instead an aggre-
gation of bits of data associated together under a com-
mon claim number. Requests to produce the “claim
file,” then, require a certain level of interpretation by
the insurance carrier defendant. Usually, this means
producing all of the relevant records pertinent to the
underlying claim in electronic or paper form.

Difficulties can arise where certain documents ordi-
narily not considered part of the claim file are never-
theless associated with the underlying claim number.
For example, if an allegation is made by a plaintiff’s
attorney that the carrier has acted in bad faith during
the pendency of the underlying action, the claims
personnel may evaluate the claim handling in antici-
pation of the bad-faith claim or even retain company
counsel to provide advice as to how to respond to
those allegations. When these documents are com-
mingled with the underlying claim-file documents,
questions arise during the litigation of the bad-faith
claim over whether those documents (which relate to
strategies and impressions concerning the bad-faith
case, not the underlying case) are discoverable.
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lll. The Privileges — Work
Product And Attorney/Client

There are two legal privileges at work in protecting
the claim file from discovery. The first is work prod-
uct, which is generally defined as a party’s mental
impressions and strategies prepared in anticipation of
litigation. 'This privilege is limited, however, and can
be overcome with a showing of necessity and an in-
ability to obtain the information elsewhere.” During
the pendency of the underlying claim, the privilege
remains intact because there is no need for the claim-
ant to discover the insurer’s thoughts, impressions or
strategies in defending the case. That is because the
manner in which the claim is defended is not relevant
to the underlying claim itself. Once that claim is
concluded, however, and the bad-faith claim begins,
the manner in which the claim was defended is now
the issue before the court. Suddenly, there is a need to
discover those materials. And because the claim file is
usually the only reliable source of evidence as to how
the claim was handled, the work product privilege can
be (and usually is) overcome.?

The attorney-client privilege is treated completely
differently. It is one of the most ancient privileges
recognized by the common law. A client must be able
to speak freely with his attorney in order to receive
sound legal advice, and the best way to insure free
and honest communication is to guarantee that the
contents of it will never be subject to later revelation.*
Thus, the attorney-client privilege is often considered
“inviolate” and, absent a waiver, will not be discover-
able even if the contents of the communication are
relevant or the opposing party is unable to find the
information elsewhere.

IV.  Attorney/Client Privileges —
Which Attorney And Which Client?

In 2005, the Florida Supreme Court issued a sweep-
ing decision, the primary holding of which was to
apply the discovery standards of third-party bad faith
cases to first-party bad faith cases. Allstate Indemnity
Co. v. Ruiz> As a result, work product which was pre-
viously protected in first-party bad-faith cases became
discoverable. In issuing its ruling, the Court quoted
a lower-level appellate court which used the following
broad language:

In contrast, a case like this one is totally
indistinguishable from the familiar “bad

faith” failure to settle or defend a third-
party’s action against a liability carrier’s
insureds. In those cases, like this one,
the pertinent issue is the manner in
which the company has handled the suit
including its consideration of the advice
of counsel so as to discharge its mandat-
ed duty of good faith. Virtually the only
source of information on these questions
is the claim file itself. Accordingly . . .
it has been consistently held in our state
that a claim file is subject to production
in such an action.®

Although Ruiz appears to be limited to work prod-
uct, several federal courts have interpreted this broad
language (particularly the reference to “consideration
of the advice of counsel”) to indicate that, in the bad
faith litigation, even attorney-client communications
are discoverable in the subsequent bad-faith suit.

For example, in Nowak v. Lexington Insurance Co.,
the federal judge found that the “sweeping language”
of Ruiz constituted a “persuasive indication” that the
Florida Supreme Court would find that the attorney-
client privilege simply does not apply to insurance
companies in bad-faith suits.® Specifically, the court
stated: “While the [insurer] is correct that the Su-
preme Court in Ruiz did not address the precise
issue, the Florida Supreme Court did use sweeping
language to suggest that it would allow documents
traditionally protected by the attorney-client privilege
to be discoverable in bad faith litigation once the un-
derlying coverage case was completed.”™ Other states
have also found that the attorney-client privilege is
inapplicable upon the institution of the subsequent

bad-faith suit.'®

Despite these decisions, the Florida appellate courts
examining Ruiz have reached the opposite conclu-
sion. In each case that has considered the issue, the
intermediate courts have concluded that Ruiz did not
abrogate the attorney-client privilege."" Indeed, most
courts recognize that certain attorney-client com-
munications are discoverable in the bad-faith case.
Specifically, communications between the insured
and the insured’s retained counsel are usually discov-
erable.'” This is because the insured, or the claimant
with an assignment from the insured, is prosecuting

the bad-faith action. Thus, the privilege is his and
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cannot be used to shield communications between his
attorney and the insurer. The Scoma decision noted,
however, that when the bad-faith claim is brought
by a claimant without an assignment (as is permis-
sible under Florida law), the privilege still applies and
the communications with retained counsel are not
discoverable.

Notably, all of these decisions (including the federal
cases discussed above) recognize that there is a line
which will not be crossed in the production of attor-
ney/client communications in a bad-faith claim. That
is where the insurer consults with its own counsel and
seeks advice concerning the very bad-faith claim being
litigated, the privilege remains inviolate. The same is
true with respect to work product. Beware, however,
that if communications or work product concerning
an anticipated bad-faith claim are commingled with
materials in the underlying claim file, the bad-faith
plaintiff will argue that those communications are
discoverable as “part of the claim file.”

V. Practical Considerations

Perhaps the single best method of protecting attor-
ney-client and work product privileges where a bad
faith claim is anticipated is to “split the file.” The
insurer should create a separate claim file, supervised
by a separate adjuster, to handle analysis of any ex-
tracontractual allegations and seek advice from the
company’s bad-faith counsel. This way, when the
request to produce “the claim file” arrives in the
bad-faith case, all of the communications and work
product concerning the bad-faith claim can safely be
considered outside of that request. It would be a rare
circumstance that a court would require an insurer
to produce its own internal file and disclose its own
attorney communications concerning the very bad-
faith claim being litigated. Thus, whenever it appears
that a bad-faith claim may arise, and the carrier seeks
an opinion from counsel, such documents should be
kept separately from the “claim file.”

It should be remembered by every adjuster, however,
that the remaining documents in the claim file are
likely fair game for discovery in a subsequent bad-
faith suit. Whether a bad-faith claim is won or lost is
often dependent upon the quality of the record keep-
ing in that file. It goes without saying that a claim
file should be free of inappropriate commentary or
off-color remarks. What is more important to realize,

however, is that the claim file will be the “road map” to
the bad-faith claim. The carrier’s defense that it acted
in good faith can only be demonstrated by a well-
documented claim file, which can provide a judge or
jury with an accurate picture of the good-faith claim
handling undertaken in the defense of the company’s
insured. Clear, contemporaneous, thorough and ac-
curate documentation can win a bad-faith claim years
before the complaint is ever served.
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