MEALEY’S LITIGATION REPORT

Insurance Bad Faith

Chinese-Drywall Cases And Their Impact
On Liability-Insurance Carriers In Settling
Multiple Claims In Good Faith Against
Their Insureds In Certain State Courts

by
R. Steven Rawls, Esq.
and

Ryan K. Hilton, Esq.

Butler Pappas Weihmuller Katz Craig LLP
Tampa, Florida

A commentary article
reprinted from the

August 26, 2010 issue of
Mealey’s Litigation Report:

Insurance Bad Faith

®

LexisNexis-




Vol. 24, #8 August 26, 2010

MEALEY’S LITIGATION REPORT: Insurance Bad Faith

Commentary

Chinese-Drywall Cases And Their Impact On Liability-Insurance
Carriers In Settling Multiple Claims In Good Faith
Against Their Insureds In Certain State Courts

By

R. Steven Rawls
and

Ryan K. Hilton

[Editor’s Note: R. Steven Rawls is a partner and Ryan
K. Hilton is a senior associate with the law firm of Butler
Pappas Weihmuller Katz Craig LLP in Tampa, Florida.
Comments in this article are those of the authors and nor
their law firm or Mealeys. Responses to this commentary
are welcome. Copyright © 2010 by R. Steven Rawls and
Ryan K. Hilton. Responses are welcome.]

I Introduction

Many insurers that issued liability policies to home-
builders in the southeast United States are receiving
an influx of Chinese-drywall claims. Between 2004
and 2007, an estimated 100,000 homes in more
than twenty states were built with defective drywall
imported from China." People who own homes
with defective Chinese drywall are making claims
and bringing lawsuits against manufacturers, suppli-
ers, general contractors and subcontractors. In turn,
those entities are forwarding those claims and lawsuits
to their general liability insurers, asking for a defense
and indemnity.

As of July 27, 2010, the U.S. Consumer Product
Safety Commission (“CPSC”) had received 3,482
incident reports related to drywall from thirty-seven
states, the District of Columbia, Puerto Rico and
American Samoa.” More than 90% of the reports
are from five states — Florida (58%), Louisiana
(19%), Mississippi (6%), Alabama (5%) and Virginia

(4%).> In addition to the consumer reports on dry-
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wall received by the CPSC, its outreach efforts and
investigations have secured information from many
other sources, including state governors, county
governments, importers, builders, distributors, in-
stallers and other parties in the drywall-distribution
chain.* Combining the information from all sources
and eliminating duplicates, the CPSC estimates the
number of households that have registered drywall
complaints at approximately 6,300.°

Defective Chinese drywall emits gases that report-
edly corrode metals such as copper and silver.® This
is alleged to adversely affect HVAC systems, kitchen
appliances, computers and electrical wiring, among
other things.” Most Chinese-drywall claimants allege
property-damage claims. Some claimants are also al-
leging bodily injuries. The science of whether gases
emitted from defective Chinese drywall cause any ap-
preciable bodily injury is not fully understood yet.®

Where liability is clear and there is insurance cover-
age, insurers in the affected parts of the United States
will probably face the task of settling multiple claims
involving property damage, and possibly bodily
injuries, that will exceed the policy limits. Two bell-
wether trials in federal Multidistrict Litigation (“the
MDL”) recently determined that full remediation
of the affected homes was the only available option.’
Full remediation pushes the value of each potential
property-damage claim significantly higher. These
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high-value potential claims make difficult issues for
insurance carriers that have to settle them.

In the first MDL bellwether trial addressing property
damage, the court endorsed a remediation plan that
amounted to an average cost of $86 per square foot.'”
In the second MDL bellwether trial addressing prop-
erty damage, the court endorsed a remediation plan
that amounted to an average cost of $81 per square
foot."" Accordingly, a 2,000-square-foot home could
cost over $160,000 to remediate. This does not neces-
sarily include damages to personal property, moving
expenses or temporary living expenses, among other

things.

Where a jurisdiction treats construction defects as
an “occurrence” under a liability policy, many such
policies have some type of pollution exclusion. A
pollution exclusion may act as the primary obstacle
to coverage. In the early 1970s, many general liability
policies used the “sudden and accidental” pollution
exclusion.”” The pollution exclusion applied, by its
own terms, only to discharges of pollutants “into
or upon land, the atmosphere or any water course
or body of water.””® The insurance industry subse-
quently drafted the “absolute” pollution exclusion.'
The “absolute” pollution exclusion was drafted to
exclude liability for government-directed cleanup of
damage to the natural environment.”” In 1988, the
insurance industry introduced the “total” pollution
exclusion.'® This eliminated products-completed
operations coverage and certain off-site discharges."”
Many liability policies today have modified versions
of either the “absolute” pollution exclusion or the
“total” pollution exclusion. These modified versions
may contain certain exceptions to the exclusions.

Florida, Louisiana and Mississippi courts have all
acknowledged that a construction defect can be an
“occurrence” under a general liability policy."® Each
of these jurisdictions treats pollution exclusions
differently. The Supreme Court of Louisiana, for
instance, has held that the total pollution exclusion
applies only to traditional environmental pollution."
The Supreme Court of Florida has held that an abso-
lute pollution exclusion is not limited to traditional
environmental pollution and can apply in other set-
tings, such as inside an office building.”® State courts
in Mississippi have not addressed pollution exclu-
sions. One federal court applying Mississippi law,

however, ruled that an “absolute” pollution exclusion
is not limited to traditional environmental pollution
so that it can apply to damages and injuries sustained
indoors.?!

Il.  Florida

Even though Florida courts will generally apply the
plain language of a pollution exclusion, some pollu-
tion exclusions contain modified language that does
not permit application of the pollution exclusion in
certain settings. Thus, such modified exclusions may
not apply to Chinese drywall claims. In scenarios
where liability coverage is available, insurers may be
faced with how to best settle multiple claims arising
out of Chinese drywall where there are limited policy
proceeds.

A. Interpleader Is Not An Option

For A Liability Insurer Faced

With Multiple Claims
At least one Florida state court has held that an in-
terpleader action is not available to liability insurers
faced with multiple claims from multiple claimants.?
The court held this because an essential prerequisite to
an interpleader is that the stakeholder “should actu-
ally be liable to only one of the claimants.”*

The court reasoned that the individual having the
liability (the insurer) may be convenienced, but the
prospective claimants will be inconvenienced, depriv-
ing them of the right to pursue their own claims and
forcing them into antagonistic positions with the
other claimants.** If the claimants were all claiming
the insurance proceeds of a single fund, and if liability
could only exist as to only one of the claimants, an
interpleader would be appropriate.”

A liability insurer’s inability to interplead the proceeds
into a court registry leaves insurers in Florida with
the task of having to determine how to distribute the
policy limits to multiple claimants, with bad-faith
concerns always looming in the background.*

B. An Insurer’s Duties And Obligations
In Settling Multiple Claims
In Florida before 2003, insurers could generally settle
in good faith with claimants as they came along. In
Harmon v. State Farm Mutual Automobile Insurance
Co.,” Florida’s Second District Court of Appeal sug-

gested that an insurer was free to settle claims in a
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multiple-claim scenario on a first-come, first-served
basis. Where multiple claims arose out of one ac-
cident or occurrence, the liability insurer had the
right to enter reasonable settlements with some of
those claimants, regardless of whether the settlements
depleted or even exhausted the policy limits to the
extent that one or more claimants were left without
recourse against the insurance company.”® Under this
scenario, when faced with multiple claims, the insurer
had the right to enter into reasonable settlements, as-
suming that the claims were not overpaid.

The Fifth District Court of Appeal followed Harmon
in Gathings v. West American Insurance Co.”’ In Gath-
ings, a named insured under an uninsured/underin-
sured motorist (“UM”) policy brought a bad-faith
suit against his UM carrier after the UM carrier paid
the larger portion of the policy limits to the named
insured’s passengers. Of a $50,000 policy, the in-
surer paid $37,500 to the passengers and offered the
remaining $12,500 to Gathings, who rejected the
offer. Gathings attempted to distinguish Harmon by
pointing out that Harmon’s son, unlike Gathings, was
not a named insured on the policy. Notwithstanding,
the Fifth District found that the UM carrier’s duty
to its insureds was governed by the contract and that
nothing in the contract required the insurer to notify
the named insured before settling the claims of other
“covered persons” under the contract.*

A Fourth District Court of Appeal decision, Farinas
v. Florida Farm Bureau General Insurance Co.,’" caused
a split of authority among the Second, Fifth and
Fourth District Courts of Appeal in Florida regarding
an insurer’s duties in settling multiple claims. The
appeal arose from litigation regarding a February 23,
1996 car accident. Nicholas Copertino lost control
of his car and crossed a median, hitting an oncoming
car. The collision resulted in the deaths of five teen-
agers and severe injuries to another seven, including
Copertino and a 14-year-old girl who was rendered a
quadriplegic. Copertino’s liability for those resulting
injuries was not in question.

Copertino was covered by his father’s Florida Farm
Bureau General Insurance Company (“Farm Bureau”)
policy with bodily-injury limits of $100,000 per
claim and $300,000 per accident. With the five death
claims and seven significant bodily-injury claims, the
policy limits were plainly inadequate.
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Farm Bureau settled for the policy limits with Lisa
Boccia, the driver of the other car, and the Rashid-
ian and Cordes estates, two of the death claims, by
March 8, 1996. After exhausting the limits, Farm
Bureau filed a declaratory judgment action in July
1996 against the insureds, the Copertinos, to deter-
mine whether it had any further duty to defend the
Copertinos after having paid the policy limits. The
remaining claimants intervened and ultimately filed
third-party bad-faith actions alleging that Farm Bu-
reau entered into settlements without due regard for
the interests of its insureds.

Farm Bureau moved for summary judgment against
its insureds and the remaining claimants. The in-
sureds cross-moved for summary judgment. The trial
court granted summary judgment to Farm Bureau as
to the insureds and remaining claimants and denied
the Farinases’ summary judgment. The insureds and
the remaining claimants sought review of the sum-
mary judgment granted to Farm Bureau, and the
Farinases also sought review of the denial of their
summary judgment.

The Farinas court isolated the “reasonableness”
component of Harmon, and held that the guidelines
provided by both the Harmon case and the Supreme
Court of Florida case of Boston Old Colony Insurance
Co. v. Gutierrez’* apply to multiple-claimant situa-
tions.”® Farinas cited approvingly to a federal case,
Liberty Mutual Insurance Company v. Davis.** In
Davis, the Fifth Circuit, applying Florida law, held
that an insurer should not exhaust available policy
proceeds without an attempt to settle as many claims
as possible.”

Boston Old Colony requires that the insured advise the
insured of settlement opportunities, advise as to the
probable outcome of the litigation, warn of the pos-
sibility of an excess judgment and advise the insured
of any steps that she may take to avoid an excess judg-
ment.** The insurer must also investigate the facts,
give fair consideration to a settlement offer that is not
unreasonable under the facts and settle, if possible,
where a reasonably prudent person, faced with the
prospect of paying the total recovery, would do so.”

The Farinas court extended the Boston Old Colony
guidelines to a multiple-claimant situation by saying:
“Boston Old Colony provides that an insurer must
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conduct a full investigation of all competing claims
arising out of an accident before endeavoring to settle
any one individual claim, while keeping the insured
informed at all junctures of the process.”*® Boston Old
Colony did not address multiple, competing claims,
however. Instead, Boston Old Colony only required
the insurer, among other things, to “investigate the
facts.”

According to Farinas, an insurer must fully investigate
all claims arising from a multiple-claim accident, keep
the insured informed of the claim-resolution process
and minimize the magnitude of possible excess judg-
ments against the insured by reasoned claim settle-
ment. An insurer still has discretion in how it elects
to settle claims, and may even choose to settle certain
claims to the exclusion of others, provided this deci-
sion is reasonable and in keeping with its good-faith
duty. Unfortunately, the court did not define what
is “reasonable” or establish any standards that might
affect that determination.

The Middle District of Florida applied the Farinas
factors to a multiple-claimant situation under Florida
law.* In General Security National Insurance Co. v.
Marsh, the insurer settled a wrongful death claim,
exhausting the policy limits even though there was
a remaining serious injury claim. The evidence in-
dicated that the injury claim was worth less than the
wrongful-death claim. Under those circumstances,
the insurer was entitled to summary judgment apply-
ing the standards announced in Farinas.* The court
found that the insurer acted reasonably and in good
faith when it settled with the deceased claimant’s es-
tate to the exclusion of the injured survivor.*!

Given the split of authority that it created among
the district courts of appeal in Florida regarding an
insurer’s duty to settle multiple claims, the Farinas

court certified the following question to the Supreme
Court of Florida:

In an automobile accident scenario in-
volving clear liability, multiple claims,
and inadequate policy limits, does in-
surance good faith law require that an
insurer reasonably investigate all claims
prior to payment of any claim, keep the
insured informed of the claims resolu-
tion process, and attempt to minimize

the magnitude of possible excess judg-
ments against the insured?®

The Supreme Court of Florida never addressed the
certified question from the Farinas court. Although
Farinas leaves many unanswered questions, it does
demonstrate that even a liability policy with relatively
high limits can be reduced to a low-limits policy in a
multiple-claim situation.

lll.  Louisiana

In light of Doerr v. Mobil Oil Corp.,* a liability insur-
er may not be able to rely upon a pollution exclusion
to preclude coverage under a general liability policy in
Louisiana for damages arising out of Chinese drywall.
Liability insurers that insure homebuilders in Lou-
isiana may ultimately be faced with having to settle
multiple claims with limited policy limits.

A. Interpleader Is A Limited Option
For A Liability Insurer Faced
With Multiple Claims
Louisiana has a concursus statute that allows a liability
insurer to interplead the policy funds into the registry
of the court. Louisiana’s concursus statute provides:

Art. 4652. Claimants who may be
impleaded

Persons having competing or conflicting
claims may be impleaded in a concur-
sus proceeding even though the person
against whom the claims are asserted de-
nies liability in whole or in part to any or
all of the claimants, and whether or not
their claims, or the titles on which the
claims depend, have a common origin,
or are identical or independent of each
other.

No claimant may be impleaded in a con-
cursus proceeding whose claim has been
prosecuted to judgment. No person
claiming damages for wrongful death or
for physical injuries may be impleaded
in a concursus proceeding, except by a
casualty insurer which admits liability
for the full amount of the insurance cov-
erage, and has deposited this sum into
the registry of the court.*

35
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The concursus statute has limited application,
though. The Supreme Court of Louisiana observed
that relief sought under the concursus statute applies
only in cases of death or bodily injury.® The court
specifically stated that the statute does not apply to
property-damage cases.” In concursus actions in-
volving cases of death or personal injury, the liability
insurer must admit liability when depositing the in-
surance proceeds with the court.” In bodily-injury
cases, a liability insurer may not want to admit liabil-
ity because doing so might adversely affect the rights
of the insured. Doing so might also adversely affect
a carrier’s rights of recovery against the liable parties
under subrogation or indemnity principles.

B. An Insurer’s Duties And Obligations
In Settling Multiple Claims
In Louisiana, a liability insurer may settle multiple
claims in good faith as they come along, exhausting
the policy limits to the exclusion of other remaining
claims.

In Richard v. Southern Farm Bureau Casualty Insurance
Co.,"® the Supreme Court of Louisiana held that where
there are multiple claims arising out of an accident,
the liability insurer, in entering compromise settle-
ments may exhaust the entire fund. Thus one or more
of the injured parties may find that they have little or
no recourse against the insurer.” Such settlements
must be made in good faith and be reasonable.”

The courts have not defined what “reasonable” means
in the context of an insurer’s settlement. The courts
also have not addressed whether “reasonable” goes to
the amount of the insurer’s settlement. At least a cou-
ple of courts, however, have held that if the settlement
was not the result of the insurer acting arbitrarily or
capriciously toward its insured, there is no bad faith.”!
The determination of whether an insurer acted arbi-
trarily or capriciously is one of fact, which should not
be disturbed on appeal unless it is manifestly errone-
ous.”” Presumably, a reasonable settlement must be
reasonable in amount and not an overpayment.

Louisiana courts have consistently followed Richard.
The Supreme Court of Louisiana, on rehearing, ex-
pressly affirmed the holding of Richard in Hotlzclaw v.
Falco, Inc.>® Holtzclaw concerned a motor-vehicle ac-
cident involving a car and boat trailer that was struck
by a petroleum truck while crossing an intersection.
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After colliding with the car, the petroleum truck hit a
nearby Exxon service station, causing property dam-
age. Oller was driving the car. Falco, Inc., owned the
petroleum truck that Millican was driving.

The Hartford insured Oller. The Hartford’s insurance
policy provided a limit of $5,000 on coverage for prop-
erty damage. Multiple claimants, including Holtzclaw,
sustained property damages through the insured’s neg-
ligence. The Hartford settled with all claimants except
Holtzclaw, exhausting the $5,000 policy limits. The
trial of Holtzclaw’s claim resulted in a judgment for
$4,500 against the insured and The Hartford.

The case presented the question of what remedy, if
any, a claimant has against an alleged disproportion-
ate disposition of the policy proceeds through settle-
ments by the insurance company with other claim-
ants.”® The court observed that a sound approach to
solving this problem requires that it be considered
in relation to another: has the company any duty to
the insured regarding settlement of multiple claims
arising from a single accident?®® The court said that
if both questions are answered affirmatively, then the
definition of the insured’s rights against the company
must be consistent; they must be such that it is pos-
sible for a company to select a course of action which

will fulfill both obligations.>

The Holrzclaw court described that the insurance pol-
icy at issue contained a clause that gave the insurer the
right to enter compromise settlements and, in doing
so, to deplete and exhaust the insurance fund.”” Spe-
cifically, the clause provided that “the company may
make such investigation and settlement of any claim
or suit as it deems expedient.”® Louisiana is a direct-
action jurisdiction governed by a direct-action statute
that provides that a claimant’s action shall be “within
the terms and limits of the policy.”® The court noted
that there was no expression within the legislation
or intention implicit in the underlying reasons for
its enactment that requires the courts to regard the
insurer’s right to settle as anything other than a term
or limit of the policy.® The court concluded that the
direct-action statute does not give a plaintiff a right of
action which is superior to the settlement clause of the
insurance policy.!

The court rejected the argument that the direct-action
statute grants to each injured person ownership of or
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a privilege upon a pro-rata share in the insurance pro-
ceeds which become available after liability of the in-
sured tort-feasor is established.> The court reaffirmed
that the direct-action statute does not subordinate
the insurer’s right-to-settle clause to a claimant’s right
of action.” The court described that the remedial
purpose of the statute was to remove obstacles to the
claimant’s recovery, not to create for him a privilege or
an ownership interest in insurance proceeds.®

The court found that under the circumstances, there
was insufficient evidence to support a finding that The
Hartford acted unreasonably or without good faith
with respect to Holtzclaw, the remaining claimant

who was left out of the settlement.®

The lingering question after Richard and Holtzclaw
is what constitutes acting “reasonably” and in “good
faith” in negotiating settlements with multiple claim-
ants under Louisiana law? Courts have not directly
answered that question other than saying that one
must look to the facts of the individual case.®

In Louisiana, it is generally accepted that an insurer
must carefully consider the interests of its insured,
instead of only its own self-interests, when handling
and settling claims in order to protect the insured
from exposure to excess liability. While the nature
of the insurer’s obligations toward the insured is not
clearly defined, the courts have recognized that a li-
ability insurer owes its insured a minimum duty to
act in good faith and to deal fairly.”” The courts have
not defined what is meant by an insurer having to
deal fairly toward its insured. The Holtzclaw court,
for instance, noted that in deciding the case before it
“a full delineation of the duty of a liability insurance
company to its insured [was] not necessary.”®®

Post-Holtzclaw cases, like Smith v. Audubon Insurance
Co.,% have reiterated that an insurer has a duty to act
in good faith and to deal fairly when handling and set-
tling claims in order to protect the insured from excess
liability exposure. The Smith court, however, did not
define what “deal fairly” means. Instead, the Supreme
Court of Louisiana said that “the determination of
whether the insurer acted in good faith turns on the
facts and circumstances of each case.””® Notably, the
court did not address what goes into the determina-
tion of “dealing fairly.” The court then discussed that
the determination of good or bad faith in an insurer’s

decision to proceed to trial involves the weighing of
several factors, including, but not limited to, the prob-
ability of the insured’s liability, the extent of damages
incurred by the claimant, the amount of the policy
limits, the adequacy of the insurer’s investigation and
the openness of communications between the insurer
and the insured.”! The court then said that because the
determination of a liability insurer’s bad-faith failure
to settle in excess-judgment cases “is so fact intensive,
great deference must be accorded to the trier of fact.””>

IV. Mississippi

According to the CPSC’s latest report, Mississippi
is third in the nation for reported claims of Chinese
drywall.”> While a federal court applying Mississippi
law applied a standard “total” pollution exclusion
indoors,” the state courts have not addressed the
applicability of a pollution exclusion in a general li-
ability policy. Aside from the unanswered coverage
questions, it is likely that many insurers will be faced
with multiple claims arising out of Chinese drywall.

A. Interpleader Is Available To A Liability

Insurer Faced With Multiple Claims
Mississippi recognizes interpleader that allows a rem-
edy to a liability insurer faced with multiple claims.
The relevant portion of the interpleader rule provides
that “[p]ersons having claims against the plaintiff may
be joined as defendants and required to interplead
when their claims are such that the plaintiff is or may
be exposed to double or multiple liability.””®

The comments to Rule 22 of the Mississippi Rules of
Civil Procedure describe that interpleader can be used
to protect the claimants by bringing them together
in one action and reaching an equitable division of a
limited fund.”” The comments further describe that
this situation “frequently arises when an insurer of
an alleged tortfeasor is faced with claims aggregat-
ing more than its liability under the policy.””® The
comments reason that if an insurance company is
required to await reduction of claims to a judgment,
the first claimant to obtain a judgment or to negoti-
ate a settlement might appropriate all or a dispropor-
tionate share of the fund before the other claimants
establish their claims.”” The comments conclude by
saying: “The difficulties such a race to judgment poses
for the insurer, and the unfairness which may result
to some claimants, are among the principal evils the
interpleader device is intended to remedy.”®

37



Vol. 24, #8 August 26, 2010

MEALEY’S LITIGATION REPORT: Insurance Bad Faith

B. A Timely-filed Interpleader Action May
Insulate An Insurer From Bad Faith
Mississippi courts have followed the dictates of Rule
22 and its comments by allowing liability insurers
to interplead funds into the registry of the court.®!
The Supreme Court of Mississippi held in Stamps v.
Estate of Warts that an automobile insurer that filed an
interpleader action rather than paying the insurance
proceeds to the insured did not act in bad faith.®?

In Stamps, on the night of March 4, 1984, the insured
was driving a van on a highway in Mississippi when
a car veered across the center line into the opposite
lane of traffic and collided head-on with the insured’s
vehicle. The driver in the other vehicle and a passen-
ger in his car were killed in the collision. There were
fourteen passengers in the insured’s van, members of
a gospel choir returning from a singing engagement.
Thirteen of the passengers received injuries. The in-
sured suffered injuries to her right knee and right arm.
She underwent surgery. Her medical bills exceeded

$15,000.

The insured notified her insurance carrier, Travel-
ers, about the accident on March 13, 1984, and she
retained an attorney. She claimed entitlement to
medical and property-loss payments. The policy also
provided uninsured-motorist coverage in the amount
of $10,000 per person and $20,000 per accident.
It further provided that the amount of uninsured-
motorist benefits payable would be the policy limits
less any amount paid to the insured from any other
policy.

The insured made a claim against the other driver’s
carrier, Thurston Fire & Casualty Insurance. The
policy limits under the Thurston policy were $10,000
per person, $20,000 per accident for bodily-injury
liability. The policy also covered $5,000 in property
loss. Thurston indicated that it would pay the policy
limits. No one disputed that the insured’s injuries and
damages exceeded the coverages in both the Travel-
ers and Thurston policies. Twelve passengers in the
insured’s vehicle presented claims that amounted to
$265,000.

The insured’s policy with Travelers covered her van
and another vehicle owned by her upon which a
premium was paid, and she contended that she was
entitled to “stack” the uninsured-motorist coverage
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on her claim, raising the policy limit to $20,000 per
person and $40,000 per accident. The insured told
Travelers that she would settle no part of the claim un-
less Travelers agreed to pay the “stacked” policy limit
less the policy limit of decedent’s insurance (that is,
$40,000 minus $20,000), resulting in a net amount
of $20,000.

Travelers retained an attorney to advise: (1) whether
its insured was entitled to uninsured-motorist ben-
efits, and (2) if so, how the benefits should be distrib-
uted among the several injured parties. Upon advice
of counsel, Travelers filed an interpleader action in
federal court, the Southern District of Mississippi.

The insured thereafter filed suit against Travelers in
state court, alleging tortious breach of contract by bad
faith refusal to pay proceeds, breach of fiduciary du-
ties and fraud in the inducement. She sought $20,000
in uninsured-motorist payments, $500,000 in general
damages, and $3,000,000 in punitive damages. The
insured contended that she was entitled to submit the
issue of bad-faith and punitive damages to the jury
because of Travelers’ refusal to pay the $1,000 medical
benefit and because Travelers declined to pay her the
$20,000 uninsured-motorist benefits.

Travelers moved for summary judgment against its
insured in the state-court action. The insured filed a
cross-motion for summary judgment against Travel-
ers. The state court ruled that the insured was entitled
to that portion of the uninsured-motorist proceeds to
be determined by the federal court in the interpleader
action, together with the policy limit of $1,000 in
medical payments with interest and held that the
Travelers acted reasonably and without bad faith
in seeking a judicial determination by interpleader.
Accordingly, the court entered summary judgment
in favor of Travelers, dismissing with prejudice the
counts of tortious breach, breach of fiduciary duties
and fraud in the inducement.*

The court observed that where an insurance carrier
denies or delays payment of a valid claim, punitive
damages will not lie if the carrier has a reasonable
cause for such denial or delay.** Thus, where the par-
ties dispute the existence and legitimacy of the car-
rier’s reason for delay or denial, these issues are ones
of material fact, and the plaintiff is entitled to have a
jury pass upon his claim for punitive damages if rea-
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sonable minds could differ as to the legitimacy of the
carrier’s reason. Determination of whether reason-
able minds could differ on this issue is a question for
the trial judge.®

In the case before it, the court found that there was no
genuine issue of material fact that could be submitted
to the jury on the general question of bad faith in the
failure to pay the medical-benefits and uninsured-
motorist coverage to the insured.®” Therefore, the
court affirmed the judgment of the lower court.*® The
court found that Travelers did not act in bad faith by
interpleading the policy proceeds with the court.

In another case, the Supreme Court of Mississippi
found that an insurer’s delay in filing an interpleader
action amounted to bad faith. In Zravelers Indemnity
Co. v. Wetherbee, the court held that a punitive-dam-
ages award was correctly granted against the insurer
where coverage was not paid for eight unexplained
months, even after the insurer was notified of the in-
sured’s financial suffering.*” The insurance company
in Wetherbee paid $6,000 into the court for contents
loss eight months after the destruction occurred be-
cause it was company policy not to settle one claim
without the settlement of all other claims. The court
held that the tendering of the policy proceeds into
court eight months later was bad faith.”

In Mississippi, a liability insurer may insulate itself
from bad faith by filing an interpleader action when
faced with multiple claims. An interpleader action
alone, however, will not insulate the insurer from bad
faith, particularly if the insurer unreasonably delays in
instituting that action.

V. Conclusion

Many liability insurers that insure homebuilders, dry-
wall subcontractors and others afhiliated with Chinese
drywall are more than likely facing numerous claims
for property damage and bodily injury arising out of
defective Chinese drywall. Where there is coverage
under the liability policies, aside from any allocation
and/or risk-transfer issues, it is likely that the liability
insurers will ultimately have to settle multiple claims
against one insured. The Germano and Hernandez
bellwether trials in the MDL have set a high mark
for remediating affected homes arising out of Chi-
nese drywall. Given this, even a liability policy with
seemingly high limits can be reduced to a low-limits

policy in a multiple-claim situation involving just a
handful of claims from different homeowners against
an insured builder.

Different jurisdictions follow different approaches in
settling multiple claims. Additionally, different juris-
dictions have imposed different good-faith duties and
obligations upon insurers in settling multiple claims.
Most jurisdictions require the insurer to act “reason-
ably” and in “good faith,” but most jurisdictions have
not established any objective criteria on what consti-
tutes reasonableness and good faith.

Assuming there is coverage under the policy, a good
practice for a liability insurer to follow is to consider
carefully the interests of its insured, instead of only
its own self-interests; keep the insured informed as
the claims progress; allow the insured an opportu-
nity to contribute toward any settlements; and warn
of any excess-exposure potential as soon as it appears
likely that the policy limits will not be sufficient to
settle all claims. Lastly, the liability insurer should
ensure that it follows the applicable jurisdiction’s
accepted methods in settling multiple claims against
its insured.
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