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I. Introduction
In the past decade, the bad-faith environment has
rapidly shifted from a useful tool used by consumers
to protect themselves from arguably egregious actions
to an elaborate trap set by personal injury plaintiff
attorneys to reap outrageous awards from seemingly
innocent conduct by claims professionals. Insurance
companies now fear multi-million dollar verdicts
based on policies written for insureds who did not
want more than the absolute minimum coverage
allowed. Based on technicalities, clever plaintiff attor-
neys attempt to convince courts to rewrite insurance
policies, allowing for unlimited recoveries.

Plaintiff lawyers have learned that their primary tool to
craft a claim for bad faith is the demand letter. These
letters can often be one-sided, ambiguous, and unrea-
sonable. Many of these letters seem obvious as attempts
to ‘‘set up’’ the insurance company for bad faith.
Although these demand letters take a myriad of
forms, plaintiff attorneys have recently started issuing
demands involving multiple coverages in an effort to
trip up the responding insurance company.

Two common scenarios appear. First are the instances
where the insurance policy provides property damage

liability coverage (but no bodily injury coverage) and
where the plaintiff demands questionable or excessive
property damage amounts. The second scenario is simi-
lar – where the policy provides minimal bodily injury
and property damage liability coverage and plaintiff’s
counsel sends an all-or-nothing demand that seeks all
bodily injury limits and an arguably inflated amount for
property damage.

II. Background
‘‘Bad faith’’ law is grounded upon contract principles.1

The duty of good faith and fair dealing is based on well
established contract law. The insurance contract pro-
vides that an insured surrenders to the carrier the exclu-
sive right and obligation to defend or settle any claim
made during the policy period provided the claim is
covered by the contract of insurance.2 Once the insur-
ance company obtains from its insured the sole right
and obligation to settle or defend any covered claim
under the contract, they are obligated to do so in
good faith and to deal fairly with its insured.3 The
Florida Supreme Court has explained the purpose of
bad faith insurance law:

Bad faith law was designed to protect insureds
who have paid their premiums and who have
fulfilled their contractual obligations by coop-
erating fully with the insurer in the resolution
of claims. The insurance contract requires
that the insured surrender to the insurance
company control over whether the claim is
settled. In exchange for this relinquishment
of control over settlement and the conduct
of litigation, the insurer obligates itself to act
in good faith in the investigation, handling,
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and settling of claims brought against the
insured. Indeed, this is what the insured
expects when paying premiums. Bad faith jur-
isprudence merely holds insurers accountable
for failing to fulfill their obligations. . . .4

Of course, the converse remains true. When an insured
chooses not to purchase certain coverages, he tells the
carrier that he is not surrendering the right and obliga-
tion to settle and defend those types of claims.5

III. Demands Where The Policy Provides
No Coverage

In some recent instances, Plaintiff’s counsel have issued
demands that offer to settle both covered and non cov-
ered claims in exchange for payment of covered prop-
erty damage claims. The Middle District of Florida
squarely addressed this issue and recognized its poten-
tial as a set-up.6 In Rodriguez, counsel for an injured
pedestrian in an auto accident sent the insurance com-
pany a time-limit demand letter. The demand letter
offered to release the insured from all claims, both
property and personal injury, in exchange for a pay-
ment of $536.38 in property damages.7 However, the
insured in Rodriguez had rejected bodily injury liability
coverage; he did not contract for the insurance com-
pany to handle or settle any bodily injury liability claim.

The insurance company did not meet the time demand
and the pedestrian brought suit. When the lawsuit was
filed, the pedestrian did not ask for property damage
and the carrier did not provide a defense.8 The insured
ultimately settled for $2 million, in exchange that the
judgment not be recorded or executed upon for three
years so that Plaintiff could conclude a bad-faith action
against her insurer.9

In the subsequent bad-faith action, the trial court held
that without an express statutory or contractual duty to
defend, no such duty exists.10 Nothing in the record
suggested the insurance company offered or implied to
represent the insured against any personal injury claims
asserted by the pedestrian. The court recognized the
time demand for what it was, a set up. Specifically,
the court noted:

Plaintiff, or more accurately the injured
pedestrian’s lawyer, tried to create insurance
coverage where none ever existed. Defendant
had no contractual or statutory duty to

defend the Plaintiff against bodily injury
claims not covered in the policy. Neither
the Plaintiff nor the pedestrian’s counsel
can manufacture such a fiduciary duty here.11

The court also noted that a sincere attempt to settle
both her property damage claim and her extensive per-
sonal injury claim would have been ‘‘irresponsible.’’12

The Court found no bad faith and granted the insur-
ance company’s motion for summary judgment.

In Calhoon v. Leader Specialty Ins. Co., plaintiff’s coun-
sel issued a demand for ‘‘payment of all available bodily
injury limits and $500.00 for her property damage.’’13

(Emphasis added). The demand letter also asked for
financial affidavits from the insured that would show
the insured did not have assets with which to satisfy an
excess personal injury judgment.14 Unfortunately, like
Rodriguez, the insured chose not to purchase any bodily
injury liability coverage. The insurance company
sought to settle the only claim that was covered. The
insurance company tendered the property damage
amount of $500.00, but did not address the claim for
bodily injury coverage or the affidavits that related to
that coverage. The injured party then filed suit and
obtained a judgment against the insured in the amount
of $11,108,996.21.15

The plaintiff then commenced her bad-faith suit
against the insurance company. The court granted
final summary judgment to the insurance company.16

The court noted that because the insured did not con-
tract with the insurance company to settle the bodily
injury claim, the insurance company had no duty to do
so. Specifically, the court stated, ‘‘Although Leader had
the opportunity to settle, it is clear that it did not have
the ability to settle under the terms presented. . .’’17 The
court also noted that the insurance company had not
undertaken the duty to settle, as it expressly notified the
insured that it would not.18

The concept that the insurance company could under-
take such a duty stems from an older Florida case,
Ging v. American Liberty Ins. Co.19 In Ging, a Florida
appellate court found that an insurance company
assumed a duty to handle and defend a non-covered
claim for punitive damages.20 The Ging court imposed
a duty on an insurance carrier to deal in good faith with
its insured concerning a claim that was not covered.21

The court predicated this duty on the knowing
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assumption of a duty by the carrier to defend its insured
for a non-covered claim and the carrier’s assurance to its
insured that it would defend up to appeal if necessary.22

The court held that the insured relied, to his detri-
ment, on this assurance.23 In finding a duty of good
faith and fair dealing in the absence of coverage, the
court found both that the carrier knowingly assumed a
duty it did not owe (to defend a non-covered punitive
damage claim) and the insured relied on that assumed
duty to his detriment.24

One Florida court has relied upon Ging to suggest an
insurer may have a duty to settle non-covered claims
where the insurer undertook the duty or the circum-
stances created such a duty.25 In Allstate Indem. Co. v.
Oser, the claimant (Timothy Oser) believed the insured
(Sabrina Patterson) had $25,000 in bodily injury liabi-
lity coverage with Allstate. He offered to settle his claim
for the $25,000 bodily injury limits amount plus his
property damage. The insurer advised that the policy
provided no bodily injury liability coverage. The clai-
mant then submitted a second demand to settle all
claims in return for payment of his property damage
amount in an amount equal to the insured’s property
damage limits.26

The insurer rejected this demand and suit was filed for
both bodily injury and property damage. During the
litigation, the insurer settled the property damage claim
only27 The claimant obtained a $1.5 million final judg-
ment against the insured. The claimant and insured
then commenced a bad-faith suit against the insurer
for failing to settle the claims within the property
damage limits.28

The insurer filed a motion to dismiss, the trial court
denied the motion and the insurer appealed. The
insurer argued that it could not be held in bad faith
for failing to settle or properly defend until the court
determines that the insured had the bodily injury lia-
bility (‘‘BIL’’) coverage at issue, and that the insured is
liable to the plaintiff beyond the policy limits.29 The
court disagreed, stating that it had already been deter-
mined in the underlying personal-injury action that the
insured had no BIL coverage and that she was liable to
the claimant. The plaintiff was not seeking coverage
limits, but rather the amount of the unsatisfied judg-
ment. The court stated:

Allstate’s liability for bad faith . . . depends
upon a mixed question of law and fact whether,

even without BIL coverage, Allstate owed Pat-
terson a duty to settle Oser’s claim against her
for both BIL and property damage because it
either expressly undertook such duty or
because the circumstances created a duty.30

The dicta in Oser opens the possibility for liability for
non-covered claims. Given this possibility, an insurer
must make certain it takes no steps to undertake the
duty to settle non-covered claims. At the same time,
it must also advise its insured that such a demand has
been presented and that the insurance company has no
duty, and will not, undertake to settle the non-covered
claim.

IV. Demands Under Policies With Multiple
Coverages

The second scenario that has been presented lately
occurs when the policy provided minimal bodily injury
coverage and property damage coverage. Plaintiff’s
counsel will then issue a demand for the bodily injury
limits and property damages, as a joint offer. Hutton v.
Mercury Cas. Co., an opinion out of California, was one
of the first cases to discuss this type of situation.31

Hutton involved a case of a clear liability accident
with significant bodily injury and property damages.
The plaintiff’s counsel issued a demand, ‘‘due to the
serious and substantial nature of our client’s injuries,’’
for the ‘‘full amount of your insured’s policy limits.’’32

The insurance company’s policy provided a bodily
injury limit of $15,000 and property damage limit of
$10,000. In response to Plaintiff’s demand, the insur-
ance company tendered the bodily injury limit of
$15,000 and provided a release of ‘‘all claims.’’33

Plaintiff’s counsel then issued a new demand for the
bodily injury limits and $2,600 for property damage.
At that time, the insurance company knew the plain-
tiff’s car had been determined a total loss and had itself
valued the property damage at approximately $2,400.
The court noted that, based on the evidence pro-
vided, ‘‘there is no reason to conclude Hutton was
attempting to leverage his excess bodily injury claim
to extract an unreasonable settlement for the property
damage.34 However, the insurance company refused
to accept the demand.

The insurance company argued that it did not breach
its covenant of good faith because its insured was never
exposed to a judgment above its property damage
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policy limit. The court noted that the insurance com-
pany did not cite any case law for its position and found
the jury reasonably concluded that the insurance com-
pany unreasonably refused to accept the settlement
demand.

In a more recent case out of Florida, Perrien v. Nation-
wide Mut. Fire Ins. Co., the insurer issued a policy that
provided $10,000 in bodily injury limits and $25,000
in property damage. Within days after the accident,
the insurer tendered the $10,000 per person bodily
injury limits.35 Plaintiff did not negotiate the check,
but instead retained an attorney.36 Plaintiff’s attorney
issued a demand to the insurer seeking $15,400 for the
value of her car, $750 for loss of use of her car for
25 days, and payment of the per person bodily injury
limit.37 Although the insurer agreed to reissue the
check for the bodily injury limits, the insurer failed to
agree to make any payment on the property damage
claim.38

Plaintiff then filed suit. Approximately two months
later, the insurer tendered checks for the $10,000 bod-
ily injury limits and the requested $18,767 for the
property damage claim.39 The checks were rejected
and Plaintiff proceeded with litigation. The parties
ultimately settled the property damage claim for
$18,767.40 The parties then stipulated to stay the per-
sonal injury action and prosecute a declaratory judg-
ment action to determine whether the insurer acted in
bad faith.41

In the declaratory judgment action, the parties filed for
summary judgment. First, the court discussed the valid-
ity of the insurer’s affirmative defense that claimed that
the Plaintiff’s demand improperly combined separate
and distinct coverage which must be negotiated sever-
ally.42 The court held that this defense failed as a matter
of law. It held that there was no authority prohibiting
an offer to settle all claims and damages arising out of an
accident.

The insurer argued that it should not be held liable
for bad faith where it tendered the bodily injury
amount and the property damage claim posed no rea-
listic exposure to the insured.43 The court disagreed and
held that a jury could reasonably conclude that the
insurer did not adequately and diligently investigate
the property damage claim. Even though the insurer

ultimately settled the property damage claim, it did not
preclude the bad-faith claim because it did not elimi-
nate the insured’s excess liability for the bodily injury
claims.44

V. Conclusion

Some Florida courts are beginning to notice and under-
stand that bad-faith law has expanded beyond its
original framework and that Plaintiff’s lawyers are
expanding it beyond its original intent. Courts have
also begun to recognize the prevalence of tactics to set
up insurance companies for bad-faith claims. Unfortu-
nately, under the current case law, the courts have little
authority to rewrite bad-faith law. Until such time as
the legislature can effectively place restrictions on
demands designed to set up the insurance company,
or until the courts begin to lessen restrictions on the
admission of evidence establishing that these demands
are set ups, a conscientious insurance company must
scrutinize each demand and ensure it addresses each
claim presented. Insurance companies have become
very conscientious in their addressing and responding
to any bodily injury claim presented. Under these new
scenarios discussed here, the insurance company must
also timely investigate and appropriately respond to the
property damage claim with essentially the same level of
concern as the injury claim.
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