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This article examines the third party beneficiary doc-
trine in conjunction with the approaches courts follow
with regard to the collection of an excess judgment
from a liability insurer.

l. Collecting an Excess Judgment

A. Overview

All or most courts find that the common law duty of
good faith and fair dealing is owed to an insured, not to
a third party claimant.’ These duties are based upon the
existence of a contractual relationship between the
insurer and the insured. However, an insured’s cause
of action against his or her liability insurer for failure to
settle within the policy limits is often brought by the
third party claimant.” Several jurisdictions have en-
acted statutes allowing a third party claimant to pursue
an action against a liability carrier after obtaining a
judgment against the insured.” A few jurisdictions
give the third party claimant the right to bring a direct
action solely against the insurer, or jointly against the
insured and the insurer.* Few jurisdictions permit third
parties to bring a common law “bad faith” action di-
rectly against the insurer without an assignment from
the insured.’

B. Obtaining an Assignment from the
Insured: Minority & Majority Views
The majority of jurisdictions require a third party clai-
mant to obtain an assignment of the insured’s right of
action against the insurer before proceeding to recover
an excess judgment from the insurer on a common law
“bad faith” theory. In New Jersey, for example, an
injured third party cannot pursue a direct claim against
the insurer to recover the excess verdict beyond the
policy limits absent an assignment from the insured.®
In support of its holding, the court in Murray v. Allstate
Insurance Company, examined the basis for which an
insured may recover against the insurer for its failure to
exercise good faith in settling a claim within the limits
of the policy.” Such right of an insured “is predicated
upon the potential damage to the assured in being sub-
jected to a judgment in excess of her policy limits and
the consequent subjection of her assets to the satisfac-
tion of such judgment.”® The court went on to further
state that the injured third party is a “stranger in that
sense” and that public policy “does not mandate that
the injured party in the accident should be deemed the
intended beneficiary of the company’s contractual duty
to its policyholder to act in good faith regarding settle-
ment.”” New Jersey’s bankruptcy statute coincides with
this principle.'® Section 17:28-2 limits the injured par-
ty’s action against the carrier for the amount of the

judgment “not exceeding the amount of the policy.”11

Also, under West Virginia law, common law bad faith
claims do not extend to third parties to allow third
parties to bring an action against the insurance carrier
ofanother. In fact, under West Virginia law, the injured
third party is not considered a third party beneficiary of
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the insurance contract between the insurance carrier
and its insured.'? In Elmore v. State Farm Mutual Auto-
mobile Insurance Company, the court stated that “the
common law duty of good faith and fair dealing in
insurance cases under our law runs between insurers
and insureds and is based on the existence of a contrac-
tual relationship.”"? “In the absence of such a relation-
ship there is simply nothing to support a common law
duty of good faith and fair dealing on the part of insur-
ance carriers toward third party claimants.”'*

Finding that there is no fiduciary relationship between a
third party claimant and a tortfeasor’s liability insurer,
the court in Elmore examined the settlement process of
a claim. In the settlement process, the relationship
between an insurer and a third party claimant is adver-
sarial and because of that adversarial relationship, “the
law cannot expect the insurer to subordinate its interests
to those of the third party.”"” Also, “the insurer already
has an implied duty of good faith and fair dealing to its
insured.”'® “[I]n deciding whether or not to settle the
insurer must be as quick to compromise and dispose of
the claim as if it itself were liable for any excess ver-
dict.”'” “The significant duty owed by the insurer to
the insured certainly forecloses any like duty owed by
the insurer to the third party who is the adversary of the
insured.”'® “An insurer cannot logically owe a duty of
good faith and fair dealing to the insured and a fiduciary
duty to an adversarial third party in the same matter.”"”
However, the third party is not without a legal remedy.
The third party claimant may pursue a bad faith settle-
ment claim by filing an administrative complaint pur-

suant to W. Va. Code § 33-11-4a.

Florida represents the minority view with regard to the
ability of third party claimants to bring a bad faith claim
directly against the liability insurer in the absence of an
assignment from the insured. Construing a third party
claimant as an intended third party beneficiary to the
insurance contract, Florida permits an injured third
party to maintain an action against the insurer to
recover in excess of the insured’s policy limits without
an assignment from the insured. In Thompson v. Com-
mercial Union Insurance Company, the Supreme Court
of Florida held that “a judgment creditor may maintain
suit directly against tortfeasor’s liability insurer for
recovery of the judgment in excess of the policy limits,
based upon the alleged fraud or bad faith of the insurer
in the conduct or handling of the suit.”?° In Thompson,
a judgment was obtained against the insured for an

amount in excess of the policy limits. The claimant
brought suit against the insured’s carrier for the balance
of the judgment, alleging that the carrier was in bad
faith for failing to settle the claim originally within the
limits of the policy.”" There was no assignment from
the insured to the claimant of possible claims against
the insurer.* Looking to the line of authority invalidat-
ing the anti-direct action clause in the standard auto-
mobile policy,” the Court found that a third party
judgment creditor can sue the tortfeasor’s liability
insurer directly, without an assignment, to recover a
judgment in excess of the policy limits.**

C. Insured’s Prepayment of an Excess
Judgment (Prepayment Rule)

Under the earlier prepayment rule, an insured was
required to pay the excess judgment before suit was
brought against the insurer.”> The rationale behind
requiring an insured to pay the excess judgment
stems from the perspective that the insured is not
harmed until he or she pays out-of-pocket.”® The “exis-
tence of an outstanding judgment, which may never be
paid, is not a legal injury, for the injury in such case is
pecuniary loss.”*” However, a concern behind the pre-
payment rule is that it would “serve as a windfall to an
insurer fortunate enough to have insured an insol-
vent.”*® The prepayment rule is contrary to the rule
followed by the majority jurisdictions.

D. Final Judgment Entered Against the
Insured (Judgment Rule)

Now, the modern rule or the majority approach does
not require an insured’s prepayment of the excess judg-
ment prior to bringing an action against the insurer for
failure to settle within the policy limits.”” The tort is
complete when a final judgment is rendered. The asser-
tion that an insured is not damaged because he or she
cannot pay the excess judgment “is based upon the
fallacy that damaged credit and financial ruin are not
injuries.”30 Regardless of the insured’s assets, an excess
judgment “will potentially impair [an insured’s] credit,
force [an insured] into bankruptcy, diminish [an insur-
ed’s] reputation, subject [an insured’s] outright prop-
erty to lien, and immediately subject any future
earnings to possible garnishment.”"'

However, there are rare circumstances where the court
found that insurers were not liable to an injured party
for failure to settle within the policy limits. For exam-
ple, an action was not maintainable against the insurer



MEALEY’S LITIGATION REPORT: Insurance Bad Faith

Vol. 28, #12 October 27, 2014

when the insured was insolvent before the excess judg-
ment and the insured was discharged in bankruptcy.’?
Another example where the court denied a judgment
creditor recovery against an insurer was when an
insured was deceased and his insolvent estate had no
interest in whether the judgment exceeded the policy
limits.”® In Bourget v. Government Employees Insurance
Company, the court examined the basis for imposing
the duty on liability insurers to exercise good faith or
due care with respect to settling within policy limits.**
“[TThe conflict between the insurer’s interest to pay less
than the policy limits and the insured’s interest not to
suffer liability for any judgment exceeding them” is
what gives rise to such duty of liability insurers.””
The court acknowledged that there are rare instances
where an insured has no such interest.*® As such, there
can be no conflict between the insured and the insurer
and no duty arises.””

Il. Inconsistencies with the Third Party Bene-
ficiary Doctrine

As a result of the duty of good faith and fair dealing, an
insurer is required “to give the insured’s interests con-
sideration at least equal to that of its own.”*® An excess
judgment against an insured “constitutes the damage
that permits the insured to recover for breach of the
duty owed.”* Since that duty arises out of a contractual
relationship, the insured has the right to pursue his or
her insurer for damages that result from the insurer’s
failure to settle within the policy limits.*> Accordingly,
the duties are owed to the insured rather than the third
party claimant, who is a stranger to the insurance
contract.

In addition, the parties to the contract must actually
and expressly intend to benefit the third party to give a
nonparty to a contract the status of a third party ben-
eficiary.”! Absent an assignment, applying the intended
third party beneficiary doctrine in the bad faith context
is inconsistent with the duties of good faith and fair
dealing that an insurer owes to its insured. The benefit
that the contracting parties intended to confer to a third
party is the insurance contract’s limits of insurance, not
an unknown sum in excess of the policy’s limits.

This is also consistent with the line of cases recognizing
the personal relationship between the insured and the
insurer when analyzing contribution between insurers
of a mutual insured.** Courts have recognized that the
duty to defend involves a personal relationship between

the insured and the insurer.*> In Florida, for instance,
when one of two co-primary insurers wrongfully refuses
to defend a mutual insured, only the insured can sue the
non-defending insurer for breach of the duty to
defend.** Courts prohibit one co-primary insurer
from suing the other for failing to discharge this obliga-
tion that is personal to the insured.

lll. Conclusion

Just as courts have receded from the prepayment rule,
courts should recede from the legal fiction that allows a
third party claimant to assert a common law “bad faith”
claim against the insurer without an assignment from
the insured. Permitting the claimant to seek the
amount of the excess judgment in her own right, as if
entry of an excess judgment caused damage to her, is
intellectually dishonest. Deeming the claimant to be a
“third party beneficiary” of the insurance contract does
not support a conclusion that her independent right to
sue the insurer extends to sums in excess of those con-
templated by the contract.

To the extent that this rule results in inequities, legis-
lative solutions are available. For example, legislatures
can prevent the development of an assignment market-
place by prohibiting an insured from receiving any con-
sideration from the claimant beyond discharge of the
judgment, and requiring the insurer to make extracon-
tractual payments on an excess judgment directly to the
claimant. Legislatures can also enact statutes designed
to curb unfair claims handling practices. Those statutes
can create a cause of action in favor of a third party
claimant even without an assignment. Such statutes will
prevent an insurer from obtaining an undeserved
“windfall” if the insured is not in a position to assign
its rights to the claimant, as in the case of a deceased
insured with no estate. Those same statutes can prevent
claimants from manufacturing bad faith claims by
requiring a claimant to give the insurer a chance to
“cure” its alleged bad faith by paying the policy limits
in exchange for a release of the insured.
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