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ABOUT 
THE AUTHOR...

Florida has a 
statutory action for 
first-party bad faith, 
which did not exist 
at common law. 
This comprehensive 
article explains 
the evolution of 
first-party bad 
faith claims under 
Florida law, with 
particular focus on 
the requirement of a 
breach of contract 
as a condition 
precedent to a bad 
faith claim.

INTRODUCTION

Florida recognizes two general cat-
egories of insurance bad faith: first-party 
and third-party.1 A cause of action for 
third-party bad faith exists at common 
law,2 but also may be brought under the 
Florida bad faith statute.3 The essence 
of a cause of action for third-party bad 
faith is that the insurer breached its duty 
to its insured by failing to properly or 
promptly defend claim, which resulted in 
the insured being exposed to a judg-
ment in excess of the coverage limits.4 

A cause of action for first-party bad 
faith did not exist at common law.5 It ex-
ists in Florida only because of statutory 
law allowing an insured to bring an ac-
tion directly against an insurer for failing 
to settle a claim promptly.6 Florida law 
recognizes several conditions precedent 
to that action. Two are set forth in the 
statute,7 and one comes from the Florida 
Supreme Court’s opinion in Blanchard v. 
State Farm Mutual Automobile Insur-
ance Co.8 There, the court held that “an 
insured’s underlying first-party action for 
insurance benefits against the insurer 
necessarily must be resolved favorably 
to the insured before the cause of action 
for bad faith in settlement negotiations 
can accrue.”9 This article will define that 
requirement, with particular attention to 
bad faith lawsuits arising out of first-
party property insurance claims.

I.	 A HISTORY OF FLORIDA BAD 		
	 FAITH LAW

A.	 The genesis of first-party and 
third-party bad faith

    A cause of action for third-party bad 
faith has existed in Florida since 1938.10 

In Auto Mutual Indemnity Co. v. Shaw, 
the Florida Supreme Court observed that 
an “insurance company in the settlement 
of claims and in conducting a defense 
before the court on suits filed should be 
held to that degree of care and diligence 
which a man of ordinary care and pru-
dence should exercise in the manage-
ment of his own business.”11 The court 
reasoned that the insurance contract in 
Shaw gave the insurer “the right to take 
charge of the defense” of the claim.12 
Therefore, the court held, the insurer 
had a duty to act in good faith toward the 
insured in its effort to negotiate a settle-
ment.13 
    In 1980, Florida’s high court further 
defined the duty of good faith found in 
liability insurance policies in Boston Old 
Colony Insurance Co. v. Gutierrez.14

An insurer, in handling the 
defense of claims against its 
insured, has a duty to use the 
same degree of care and dili-
gence as a person of ordinary 
care and prudence should 
exercise in the management of 
his own business….The insurer 
must investigate the facts, give 
fair consideration to a settle-
ment offer that is not unreason-
able under the facts, and settle, 
if possible, where a reasonably 
prudent person, faced with the 
prospect of paying the total 
recovery, would do so.15

    This is known as third-party bad faith 
because it involves a claim by a third party 
made against the insured.16 The damages 
recoverable in this third-party bad faith ac-
tion include “the entire judgment entered 
against the insured in favor of the injured 



TRIAL ADVOCATE QUARTERLY – WINTER 2015
- 17 -

third party, including any amount in 
excess of the insured’s policy limits.”17

Florida courts did not, however, 
recognize a corresponding duty 
of good faith in a first-party claim 
(meaning a claim made by the in-
sured to his or her own insurer for a 
direct benefit to the insured).18 Under 
Florida common law, an insurer did 
not owe a fiduciary duty to its insured 
in a first-party claim because their 
legal relationship was that of debtor 
and creditor.19 The court in Baxter v. 
Royal Indemnity Co. reasoned “[i]t 
would be a strange quirk in the law to 
hold that each time a debtor fails or 
refuses to pay demands made upon 
it by a creditor, the debtor would be 
liable for both compensatory and 
punitive damages even though his 
failure or refusal was motivated by 
spite, malice, or bad faith.”20 There-
fore, “[i]f an insurer acted in bad faith 
in settling a claim filed by its insured, 
the only common law action avail-
able to the insured was a breach of 
contract action against the insurer 
in which damages were limited to 
those contemplated by the parties 
in the insurance policy.”21 In other 
words the damages recoverable in a 
lawsuit against an insurer for breach 
of a contract were the value of the 
covered claim, not to exceed the cov-
erage limits, plus interest.22 

In 1982, the Florida Legislature 
enacted section 624.155, Florida 
Statutes.23 This statute created a 
cause of action for first-party bad 
faith.24 Section 624.155 “essentially 
extended the duty of an insurer to act 
in good faith and deal fairly in those 
instances where an insured seeks 
first-party coverage or benefits under 
a policy of insurance.”25 The damag-
es generally recoverable under this 
statute “are those damages which 
are the natural, proximate, prob-
able, or direct consequence of the 
insurer’s bad faith actions and that 
such damages may exceed the limits 
of the insurance policy.”26 Section 
624.155 also allows for recovery of 
punitive damages in limited circum-
stances. 27

B.	 The timing and accrual of  
a cause of action for  
statutory first-party bad 
faith

Not long after the enactment 
of the bad faith statute, confusion 
arose as to when a cause of action 
for first-party statutory bad faith ac-
crued. Schimmel v. Aetna Casualty 
and Surety Co. involved a first-party 
claim to Aetna under a policy cover-
ing household goods while being 
shipped.28 After many of the goods 
were damaged in transit, the  
Schimmels made a claim to Aetna. 
Ultimately, the Schimmels  
sued for breach of contract. The 
Schimmels prevailed at trial. 

The Schimmels then brought a 
second lawsuit for statutory first-party 
bad faith under section 624.155. The 
trial court entered summary judgment 
for Aetna because the Schimmels 
had split their causes of action. 

On appeal, the Third District 
Court of Appeal affirmed. The court 
reasoned that the Schimmels could 
have brought their action for bad 
faith at the same time as the action 
for breach of contract, and stated 
“[i]f Aetna was liable under section 
624.155 for bad faith failure to settle 
that claim, that liability, as well as the 
facts necessary to prove it, existed at 
the time the first trial commenced.”29 
The appellate court concluded that 
the rule against splitting causes of 
action barred the claim as a matter 
of law.30

Other Florida courts, however, 
reasoned that a cause of action for 
bad faith was separate and distinct 
from a claim arising out of the insur-
ance contract.31 In Blanchard v. State 
Farm Mutual Automobile Insurance 
Co., the Eleventh Circuit Court of 
Appeals was faced with a situation 
similar to that in Schimmel.32 The 
Blanchards had a State Farm policy 
that provided uninsured motorist 
(UM) coverage. Mr. Blanchard suf-
fered permanent injury when he was 
struck by an automobile driven by an 
uninsured motorist. The Blanchards 
alleged State Farm refused to make 
a good faith offer to settle the claim 
and sued State Farm for UM ben-
efits. The jury returned a verdict for 
an amount that exceeded the UM 
coverage limits. 

The Blanchards then brought a 
second lawsuit against State Farm, 
for bad faith, in federal court. The 
U.S. District Court dismissed the 
lawsuit based on Schimmel, as the 

Blanchards had failed to assert 
their bad faith claim in the contract 
action. The Blanchards appealed to 
the Eleventh Circuit, which certified 
several questions to the Florida Su-
preme Court for resolution, including 
whether an insured’s claim for bad 
faith accrues before the conclusion 
of the underlying action for contract 
benefits.33

    The Florida Supreme Court 
accepted jurisdiction, disapproved 
of Schimmel, and held that “an 
insured’s underlying first-party action 
for insurance benefits against the 
insurer necessarily must be resolved 
favorably to the insured before the 
cause of action for bad faith in settle-
ment negotiations can accrue.” 34 
Thus, the court explained, “[a]bsent 
a determination of the existence of 
liability on the part of the uninsured 
tortfeasor and the extent of the 
plaintiff’s damages, a cause of action 
cannot exist for a bad faith failure to 
settle.”35

C.	 Early cases applying and 
interpreting Blanchard v. 
State Farm 

    Blanchard involved UM cover-
age, a species of first-party claim, 
which involves tort principles. For in-
stances, in a lawsuit for UM benefits, 
the UM insurer stands in the shoes 
of the uninsured motorist and is 
entitled to raise all the defenses that 
the uninsured motorist may raise.36 
“[I]n a[n] [uninsured motorist] claim 
the insured must prove that she is 
legally entitled to recover from the 
owner or operator of the uninsured 
or underinsured vehicle. Just as she 
would in a suit against the tortfeasor, 
the insured bears the entire burden 
to prove that her claimed damages 
were reasonable, necessary, and 
related to the accident.”37 And when 
an insured sues for UM benefits, the 
action is not for breach of contract, 
but rather is for a determination of 
entitlement to, and the amount of, 
damages caused by the uninsured or 
underinsured tortfeasor.38 

  As Florida courts began to 
shape Blanchard and its applica-
tion, one of the first issues to arise 
was whether Blanchard applied 
to first-party claims other than UM 
claims. In Allstate Insurance Co. 
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v. Baughman, the Second District 
held that Blanchard was not limited 
to UM cases.39 It now is settled that 
Blanchard applies to every type of 
first-party bad faith claim, including, 
for instance, claims arising under 
homeowners insurance,40 disability 
insurance,41 and automobile collision 
insurance.42 

Accordingly, one of the effects 
of Blanchard is a prohibition against 
bringing a lawsuit for bad faith simul-
taneously with a lawsuit for breach 
of contract or coverage.43 When a 
litigant brings a cause of action for 
bad faith at the same time as an 
action for breach of contract or for 
coverage, trial courts must dismiss or 
abate the action for bad faith.44 The 
modern trend is to dismiss, rather 
than abate, bad faith claims,45 and to 
require that an action for bad faith be 
brought in a separate action at the 
conclusion of the contract action.46

Another issue addressed post-
Blanchard was whether a cause of 
action for bad faith could be brought 
while an appeal was pending from a 
judgment for the insured. Showing 
strict adherence to Blanchard, Flor-
ida’s intermediate appellate courts, 
as well as federal courts (applying 
Florida law), held that the underlying 
action must be final. That includes 
resolution of any appeals.47 

Florida courts also have ad-
dressed the issue of whether there 
could be a cause of action for first-
party bad faith when the claim is not 
covered. While some jurisdictions 
had allowed claims for bad faith even 
when the claim was not covered in 
the first place,48 Florida courts re-
jected that view,49 firmly holding that 
an action for bad faith cannot exist 
if the claim is not covered under the 
policy: 

If there is no insurance 
coverage, nor any loss 
or injury for which the 
insurer is contractually 
obligated to indemnify, 
the insurer cannot have 
acted in bad faith in 
refusing to settle the 
claim. Similarly, if there 
is no coverage, then the 
insured would suffer no 

damages resulting from 
its insurer’s unfair settle-
ment practices.50

D.	 Blanchard v. State Farm 
created a condition  
precedent to suit

Blanchard defined the favorable 
resolution of the underlying insur-
ance action as requiring “a determi-
nation of the existence of liability on 
the part of the uninsured tortfeasor 
and the extent of the plaintiff’s dam-
ages” – often referred to as simply 
“the existence of liability and the 
extent of dam-
ages.”51 

The 
requirement 
that there first 
be a deter-
mination of 
liability and the 
extent of dam-
ages applies 
to all first-party 
insurance 
claims, includ-
ing property 
insurance claims. In Vanguard Fire 
and Casualty Co. v. Golmon, a claim 
for hurricane damage to a house, the 
First District Court of Appeal held that 
“[b]oth the existence of liability and 
the extent of damages are elements 
of a statutory cause of action for bad 
faith that must be determined before 
a statutory cause of action for bad 
faith will lie.”52

Subsequent cases have made 
clear that Blanchard created a condi-
tion precedent to suit,53 which is criti-
cal to understanding its significance. 
The rule in Blanchard did not simply 
create a procedural requirement 
that contract and coverage issues 
be bifurcated from bad faith claims. 
Nor is the rule in Blanchard satisfied 
at the conclusion of the underlying 
action, regardless of its resolution. 
Absent satisfaction of the condition 
precedent in Blanchard, a cause of 
action for first-party bad faith never 
will accrue. Here is how one court 
put it: “If a determination regarding 
liability is not made, a cause of action 
for bad faith can never ripen.”54

II.	 “LIABILITY” IN A FIRST-PARTY 
PROPERTY INSURANCE 
CLAIM

    Blanchard involved a claim and 
lawsuit for UM coverage benefits. 
In Blanchard “liability” meant the 
“liability on the part of the uninsured 
tortfeasor.”55 Obviously the same 
cannot be true in other first-party 
claims, such as property insurance 
claims, because there is no tortfea-
sor. In property claims, “liability” re-
fers to the liability of the insurer, not 
a tortfeasor.56 The insurer’s liability is 
established by a favorable resolution 

for the insured 
of the under-
lying action 
for insurance 
benefits.57 
“Liability” in 
Blanchard 
meant neg-
ligence or 
wrongdoing 
by the tortfea-
sor. So what 
does “liability” 
mean for a 

property insurer? 
Some policyholder attorneys 

argue that “liability” means simply 
the existence of “coverage.” Under 
that view, the condition precedent in 
Blanchard is satisfied any time the 
insurer acknowledges coverage and 
pays a claim, so long as the pay-
ment is made outside of the sixty 
day safe-harbor provision in section 
624.155(3)(d). They argue that the 
“favorable resolution” of the “underly-
ing first-party action for insurance 
benefits” required by Blanchard is 
satisfied anytime an insurer pays 
money outside of the sixty day safe-
harbor provision because that is a 
“favorable resolution” of the insur-
ance claim.58 This position essentially 
eliminates the condition precedent in 
Blanchard from property insurance 
claims and would turn nearly every 
property insurance claim into a law-
suit for bad faith. Take, for instance, 
the following hypothetical.

An insured house is damaged 
in a hurricane. The insurer inspects 
the house, acknowledges coverage, 
and pays $15,000 to repair the roof. 
A couple of years later, the insured 
hires a public adjuster.59 The pub-

The requirement 
that there first be a 
determination of liability 
and the extent of damages 
applies to all first-party 
insurance claims.



TRIAL ADVOCATE QUARTERLY – WINTER 2015
- 19 -

lic adjuster writes an estimate for 
$50,000. The public adjuster and 
insured do not tell the insurer about 
this new estimate or that they dis-
agree with the amount paid. Instead, 
the public adjuster refers the insured 
to an attorney. The attorney files a 
Civil Remedy Notice of Insurer Viola-
tion60 claiming the insurer underpaid 
the claim. A week later, the attorney 
sends the insurer the public adjuster 
estimate and requests appraisal.61 
Appraisal is mandatory under the 
insurance contract, and the insurer 
agrees to it.62 The appraisal takes 
longer than sixty days, as most do. 
Seventy days after the civil remedy 
notice, the appraisal concludes and 
determines that the cost to repair the 
roof is $25,000. The insurer timely 
pays the amount of the appraisal, 
less the $15,000 it already paid. 

The insurer has done nothing 
wrong in that hypothetical; there 
is nothing to suggest the insurer 
breached the insurance contract. 
Florida law is clear that “appraisal is 
not a process to resolve a breach of 
contract claim or even to determine 
a coverage dispute. Appraisal is a 
method of adjusting a claim within 
the terms of the insurance contract 
to determine the amount payable 
for the covered claim.”63 In fact, “[a]
ppraisal clauses are preferred, as 
they provide a mechanism for prompt 
resolution of claims and discourage 
the filing of needless lawsuits.”64 In 
a different context, one Florida court 
stated:

We cannot fault the insurer 
for complying with the 
terms of its insurance 
contract by participating in 
the appraisal process and 
paying in a timely manner. 
To do so would dissuade 
insurers from complying 
with the terms of their own 
agreements.65

Nonetheless, under the errone-
ous view that “liability” means only 
“coverage,” Blanchard arguably has 
been satisfied because the insurer 
acknowledged “coverage” when the 
insured made the claim, and the 
“extent of damages” was determined 
by the appraisal. The claim resolved 
in favor of the insured, the argument 

goes, because payment was made 
after the sixty-day safe harbor provi-
sion provided by section 624.155(3)
(d). This would be true, under this 
view, even though the insurer first 
knew of a dispute when it received 
the civil remedy notice, payment 
was made outside the safe harbor 
provision only because the insured 
requested an appraisal which gener-
ally takes longer than sixty days, and 
the amount awarded by the appraisal 
was significantly less than had been 
claimed by the insured.

This view must be rejected. 
“Liability” in a first-party property 
insurance claim, must mean “liability 
for breach of contract.” 

A.	 Statutory interpretation

    Section 624.155 is in deroga-
tion of the common law, so it must 
be strictly construed.66 Under Florida 
rules of statutory interpretation, 
statutes in derogation of the common 
law “will not be interpreted to dis-
place the common law further than is 
clearly necessary.”67 To interpret sec-
tion 624.155, it is important to know 
the relevant common law.

Before the enactment of section 
624.155, there was no such thing as 
first-party bad faith in Florida.68 That 
is because, as explained previously, 
“[t]he legal relationship existing be-
tween the insured and his insurer [in 
a first-party claim]…is that of debtor 
and creditor in which no fiduciary 
relationship is present.”69 In 1982 the 
legislature enacted section 624.155 
and created the cause of action for 
first-party bad faith that the common 
law would not allow.70 This action for 
insurance bad faith is tied to the per-
formance of the insurance contract.71 

Florida contract law recognizes 
an implied covenant of good faith 
and fair dealing in every contract.72 
However, at common law Florida 
courts had not found that this im-
plied covenant created “a separate 
first-party action against an insur-
ance company based on its bad-faith 
refusal to pay a claim.”73 Section 
624.155 codified the common law 
cause of action for breach of the im-
plied covenant of good faith and fair 
dealing in the context of first-party 
insurance contracts and created 
the exclusive remedy for a bad faith 

refusal to pay a first-party claim.74 
The Florida Supreme Court has said 
that first-party claims for breach of 
the implied warranty of good faith 
and fair dealing “are actually statu-
tory bad-faith claims that must be 
brought under section 624.155 of the 
Florida Statutes.”75 Therefore, when 
interpreting the statute, it is important 
to look to the common law cause of 
action the statute codified.

Under Florida law, “a claim for 
breach of the implied covenant of 
good faith and fair dealing cannot be 
maintained under Florida law absent 
an allegation that an express term of 
the contract has been breached.”76 
“[T]he duty of good faith performance 
does not exist until a plaintiff can 
establish a term of the contract the 
other party was obligated to perform 
and did not.”77 “A duty of good faith 
must ‘relate to the performance of 
an express term of the contract and 
is not an abstract and independent 
term of a contract which may be as-
serted as a source of breach when 
all other terms have been performed 
pursuant to the contract require-
ments.’”78 Florida law prohibits an 
action for breach of the implied cov-
enant of good faith “where there is no 
accompanying action for breach of 
an express term of the agreement.”79 
Florida courts also have held that a 
breach of contract action against a 
liability insurer is “subsumed into the 
bad faith claim.”80 

Allowing a statutory first-party 
bad faith cause of action unrelated 
to a breach of the insurance con-
tract requires interpreting 624.155 
more expansively than the common 
law cause of action for breach of 
the implied covenant of good faith. 
This would allow a cause of action 
for statutory bad faith under section 
624.155 that would not have been 
cognizable at common law even if 
Florida courts had found a fiduciary 
relationship existed between an 
insurer and an insured. Under well-
recognized rules of statutory inter-
pretation, section 624.155 should 
not be interpreted more broadly than 
the common law cause of action for 
breach of the implied covenant of 
good faith. Thus, absent a breach of 
contract there can be no bad faith.
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B.	 Interpreting “liability” to 
mean the existence of 
“coverage” eliminates the 
“liability” requirement in 
property insurance claims

In Blanchard “liability” meant 
“liability on the part of the uninsured 
tortfeasor.” In addition to a finding of 
liability against the tortfeasor, there 
also must be a determination and 
resolution of all coverage issues.81 
Recall the rule that, without cover-
age, an insured is precluded from 
suing for bad faith.82 So in addition to 
“a determination of the existence of 
liability on the part of the uninsured 
tortfeasor and the extent of the plain-
tiff’s damages,” the UM claim must 
be covered in the first place. 

Interpreting “liability” as “cov-
erage” in the context of property 
insurance essentially eliminates the 
liability requirement, because there 
always must be coverage for there to 
be a lawsuit for bad faith, including 
in the context of UM coverage where 
“liability” also must be established. 
Because coverage must exist, in 
addition to liability and damages in 
an UM coverage case, “liability” can-
not mean “coverage” in a property 
insurance case without rendering the 
“liability” requirement nugatory.

C.	 Florida courts interpreted 
“liability” in property  
insurance claims to mean 
liability for breach of  
contract, at least until 
recently

The notion that “liability” means 
simply the existence of “coverage” 
was foreclosed by Lime Bay Condo-
minium Inc. v. State Farm Florida In-
surance Co.83 Lime Bay involved an 
insurance claim for hurricane dam-
age. State Farm acknowledged cov-
erage, estimated the damages and 
paid the claim. Lime Bay disagreed 
with the amount paid. Lime Bay filed 
a civil remedy notice against State 
Farm. Lime Bay then sued for breach 
of contract. Two years later, the 
parties participated in a contractual 
appraisal of the loss. State Farm 
paid the additional amounts owed as 
determined by the appraisal. 

Lime Bay then sued in a sepa-
rate action for statutory bad faith. 

State Farm moved to dismiss be-
cause “there had not yet been a 
final determination of liability and 
maintaining that it intended to dispute 
liability in the breach of contract 
case.”84 The trial court agreed, and 
dismissed the lawsuit. The Fourth 
District Court of Appeal affirmed the 
order of dismissal because there had 
not “been a final determination of 
liability…”85 The appellate court held 
that the trial court in the underlying 
action “must first resolve the issue 
of State Farm’s liability for breach of 
contract, as well as the significance, 
if any, of the appraisal award.”86

Under Lime Bay, “liability” did 
not mean simply an acknowledge-
ment of “coverage,” otherwise State 
Farm’s “liability” would have been 
established when State Farm paid 
the appraisal or when “State Farm 
concluded that the property suf-
fered damages in the amount of 
$281,731.46.”87 The Lime Bay deci-
sion showed that the “liability” that 
must be determined before a lawsuit 
for bad faith accrues for a property 
insurance claim is “liability for breach 
of contract.”

That “liability” does not mean 
“coverage” for purposes of the condi-
tion precedent to a statutory first-
party bad faith lawsuit in a property 
insurance claim is supported by 
other cases. In Good v. Commerce & 
Industry Insurance Co., a U.S. Dis-
trict Court stated that under Florida 
law “a bad faith claim can only exist 
after a determination that coverage 
is applicable and that the carrier has 
breached the policy.” 88 In O’Rourke 
v. Provident Life & Accident Insur-
ance Co., a U.S. District Court held 
that “[u]nder Florida law, a cause of 
action for bad faith refusal to settle 
does not accrue until the insured 
has demonstrated a breach on the 
part of the insurer.” In Bonita Villas 
Condominium Association, Inc. v. 
Empire Indemnity Insurance Co.,89 a 
U.S. District Court dismissed a suit 
for bad faith because the insured 
had released the claim for breach of 
contract, and, absent proving breach 
of contract it could not sue for bad 
faith. 90 

In Wild Enterprises, Inc. v.  
Assurance Company of America, a 
Florida circuit court entered summary 
judgment for the insurer on a bad 

faith suit after the insurer had paid an 
appraisal because there had “been 
no determination that Assurance 
breached the insurance contract.” 91

In Vanguard Fire and Casualty 
Co. v. Golmon, the First District Court 
of Appeal held “[b]ecause [the Gol-
mons] have not yet secured a final 
determination that Vanguard paid 
less than was due under the policy, 
they have not yet established that a 
bad faith or unfair claims settlement 
action against Vanguard lies.”92 Pay-
ing less than is due under an insur-
ance contract unmistakably refers to 
breach. Similarly, another appellate 
court held that the insured could not 
sue for bad faith before the insured 
prevailed on the merits in the breach 
of contract action.93 And in North 
Pointe Insurance Co. v. Tomas, the 
amount of the loss was determined 
by a contractual appraisal.94 Thereaf-
ter, the plaintiff amended the com-
plaint to add a count for bad faith. 
The insurer moved to dismiss. The 
trial court denied a motion to dismiss. 
The Third District Court of Appeal 
granted a petition for writ of certiorari. 
The appellate court reasoned “[s]ince 
the record does not reflect and the 
Tomases have not alleged that dam-
ages under the insurance contract 
have been ascertained for the al-
leged breach, the trial court departed 
from the essential requirements of 
law by not dismissing or abating the 
bad faith action as premature.”95

As these cases show, “liability” in 
the context of the condition prec-
edent to a first-party statutory bad 
faith case under property insurance 
means liability for breach of contract, 
not simply the existence of coverage. 
The other view essentially requires 
an alteration of the language of 
Blanchard. To interpret “liability” to 
mean only “coverage” requires one 
to eliminate or ignore the “underly-
ing action” requirement in Blanchard, 
except in instances where the insurer 
has denied coverage. 

The underlying action require-
ment is tied to the liability require-
ment because the insured estab-
lishes the insurer’s liability through a 
favorable resolution of the underlying 
action. Citing Blanchard, the First 
District made this point in Golmon: 
“It is well established that a statu-
tory claim of bad faith failure to settle 
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does not accrue until the underly-
ing action for insurance benefits is 
resolved in favor of the insured, thus 
establishing 
liability on 
the part  
of the 
insurer.” 96 
The con-
trary view 
— that a 
pre-suit pay-
ment of a 
claim could 
constitute 
a favorable 
resolution 
of an ac-
tion for insurance benefits — is not 
supported by rules of interpretation 
or existing law. Blanchard talks in 
terms of “action.” In interpreting and 
applying supreme court precedent 
courts are required to assume that 
“the Supreme Court chose its words 
carefully,”97 and “that the Supreme 
Court meant what it said.”98 	

“Action” is not synonymous with 
insurance claim. An “action” is a 
lawsuit. 99 An insurance claim is a 
request that an insurer perform under 
an insurance contract by paying 
money. Those are two completely 
distinct concepts. So while a vol-
untary extra-judicial payment of an 
insurance claim may resolve the 
claim, it does not resolve, favorably 
or otherwise, an action.

Lime Bay appeared to put the 
issue to rest. An insured could not 
sue for bad faith in a first-party claim 
without first establishing the insurer 
breached the contract. How could an 
insurer have breached the insur-
ance contract in bad faith, if it never 
breached the contract in the first 
place? 

But shortly after Lime Bay came 
Cammarata v. State Farm Florida 
Insurance Co.100 In that case, the 
insureds made a claim for damage 
caused by a hurricane. The insureds 
requested an appraisal. State Farm 
agreed and paid the amount of the 
loss determined by the appraisal. 
The insured then sued for bad 
faith. Relying on Lime Bay, State 
Farm moved for summary judgment 
because there had been no deter-
mination of its liability for breach of 
contract. The trial court agreed, and 

the insured appealed.
The Fourth District Court of 

Appeal reversed en banc. In doing 
so, the Fourth 
District receded 
from Lime Bay: 
“[W]e are com-
pelled to hold 
that an insurer’s 
liability for cover-
age and the 
extent of dam-
ages, and not an 
insurer’s liabil-
ity for breach of 
contract, must 
be determined 
before a bad 

faith action becomes ripe.”101 The 
Fourth District went on: “the apprais-
al process, which determined the 
existence of liability and the extent of 
the insured’s damages, established 
the…conditions precedent of a bad 
faith action. Put another way, the ap-
praisal award ‘constitute[d] a ‘favor-
able resolution’ of an action for insur-
ance benefits, so that [the insured] ... 
satisfied the necessary prerequisite 
to filing a bad faith claim.’”102

The concurring opinion appreci-
ated the result the Fourth District had 
reached could lead to abuses, but 
felt constrained by supreme court 
precedent. “In theory, the majority 
opinion would open the door to allow 
an insured to sue an insurer for bad 
faith any time the insurer dares to 
dispute a claim, but then pays the 
insured just a penny more than the 
insurer’s initial offer to settle, with-
out a determination that the insurer 
breached the contract.”103 But far 
from theoretical, this already has 
become reality. There has been a 
dramatic increase in bad faith claims 
since Cammarata, most of which 
follow the same predictable pattern 
as in Cammarata – claim, appraisal, 
payment, lawsuit for bad faith.

What is striking about the Cam-
marata opinion is the apparent re-
luctance by the court in reversing. At 
least seven times, in the opinion and 
the concurrence, the authors state 
they are “compelled” (or a variation 
thereof) to reverse, or “compelled” to 
agree with the insureds. And then, as 
mentioned, Cammarata contains a 
concurrence written to express con-
cern about the effect of the opinion. 

The Fourth District felt it was 
bound by the supreme court’s hold-
ing in Vest v. Travelers Ins. Co., a 
bad faith claim for UM coverage.104 
In that case, Vest, the insured, made 
a UM claim to Travelers. Travelers 
refused to settle, and Vest sued for 
UM benefits and bad faith. At some 
point during the litigation, Travelers 
approved a settlement between Vest 
and the tortfeasor. The tortfeasor’s 
carrier tendered $1.1 million to Vest. 
About two months later, Travelers 
tendered its UM limits of $200,000 to 
Vest. 

Travelers moved for summary 
judgment on the bad faith claim. The 
trial court granted the motion, find-
ing that Travelers’ duty to pay UM 
benefits did not arise until after Vest 
had settled with the tortfeasor. Vest 
appealed. The appellate court found 
the trial court was wrong that Vest 
could not recover UM benefits before 
she settled with the tortfeasor. How-
ever, the appellate court went on to 
affirm the trial court’s ruling that there 
was no cause of action until there 
was a settlement with the tortfeasor 
and that Travelers had paid the claim 
within sixty days of that settlement. 
Therefore, the appellate court held 
that Vest had no cause of action for 
bad faith.

Vest appealed to the Florida 
Supreme Court. The issue before 
the supreme court was whether 
Blanchard “preclude[s] recovery as 
a matter of law for bad-faith dam-
ages allegedly incurred from the date 
when all the conditions precedent 
for payment of the contractual policy 
benefits had been fulfilled because 
these damages were incurred prior 
to the settlement with the tortfea-
sor...”105 The appellate court said 
yes, Blanchard bars recovery of “bad 
faith” damages incurred before the 
bad faith action accrued. The su-
preme court reversed. 

After analyzing whether dam-
ages incurred before the bad faith 
action accrued were recoverable, the 
supreme court concluded its opinion 
by stating “[t]he present action has 
now ripened and should have been 
allowed to proceed,” because both 
liability and the extent of damages 
had been determined.106 The high 
court held that “liability” had been 
established because “a settlement 

There has been a 
dramatic increase in 
bad faith claims since 
Cammarata, most of 
which follow a predictable 
pattern.
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was authorized with the tortfea-
sor.”107 With regard to damages, the 
supreme court quoted Brookins v. 
Goodson108 for the proposition that 
“the payment of the policy limits by 
the insurer here is the functional 
equivalent of an allegation that there 
has been a determination of the 
insured’s damages.”109 

This concept does not translate 
to property insurance cases. Cases 
that have held otherwise conflated 
“liability” in the context of UM cases, 
(the negligence liability of the tortfea-
sor to the UM coverage policyhold-
er), and “liability” in a property insur-
ance case, (the insurer’s liability).110 

It is important to remember the liabil-
ity that had to be determined in Vest 
was the “liability on the part of the 
uninsured tortfeasor.”111 By the time 
the supreme court wrote the opinion 
in Vest, the liability of the tortfeasor 
was no longer an issue. The tortfea-
sor’s insurer had paid $1.1M. Travel-
ers had paid $200,000, standing in 
the shoes of the tortfeasor as the UM 
carrier.112 The supreme court held 
this had established liability on the 
part of the uninsured tortfeasor.113 

The payment of the claim by 
Travelers had nothing to do with 
“liability,” only “damages.” The 
supreme court cited Brookins114 for 
the proposition that “payment of the 
policy limits by the insurer…[was] the 
functional equivalent of an allegation 
that there has been a determination 
of the insured’s damages” in the con-
text of the UM claim.115 This certainly 
makes sense because a judgment 
cannot be entered against an insurer 
in a UM action for more than the 
coverage limits.116

Decisions that have allowed a 
first-party bad faith action to pro-
ceed under a property insurance 
contract after an insurer voluntarily 
settles a claim generally have been 
based on a misapplication of Vest. 
For instance, in one case a court 
cited Brookins and another federal 
court opinion interpreting Vest and 
Brookins for the proposition that “an 
insurer that makes payments on an 
insured’s claims admits liability under 
the insurance policy…”117 But, as 
discussed previously, the payment 
of the coverage limits in Vest and 
Brookins did not establish “liability” 
because the liability to be established 

was the negligence of the tortfea-
sor.118 The payment of the claim 
established only damages owed for 
the UM claim. 

 Vest does not support a view 
that payment of a property insurance 
claim establishes “liability” because 
the focus of “liability” is completely 
different in a UM claim than in a 
property insurance claim. In a UM 
claim, the “liability” to be determined 
is the liability (negligence) of the 
tortfeasor.119 In a property insurance 
claim, the “liability” to be determined 
is the insurer’s liability.120 

It is worth pointing out that pay-
ing a claim does establish that the 
insurer breached the contract.121 
Because an insurance contract is a 
contract to pay money in the event of 
a covered claim, the payment of the 
claim is the very performance of that 
contract.122 

Cammarata, of course, is limited 
to the Fourth District. Hopefully the 
Fourth District will revisit the deci-
sion. The opinion, particularly the 
concurrence, appears to appreciate 
the likelihood that it will encourage 
the filing of meritless lawsuits. But 
the Court felt compelled by Vest 
to reverse. However, as discussed 
above, Vest, a case involving a bad 
faith lawsuit under a UM claim, did 
not compel the result in Cammarata. 

Lime Bay was correct. So was 
the observation in the concurring 
opinion in Cammarata: “the record 
here provides no basis indicat-
ing that the insurer breached the 
contract, much less failed to act in 
good faith to settle the claim. On the 
contrary, the record here indicates 
that the insurer merely exercised its 
rights under the contract’s agreed-
upon dispute resolution process of 
appraisal. The insurer’s exposure 
should be at an end.”123

III.	 ESTABLISHING AN INSURER’S 
	 LIABILITY

    The requirement that an insured 
establish an insurer’s liability for 
breach of contract as a condition 
precedent to a lawsuit for statutory 
first-party bad faith under a prop-
erty insurance claim does not mean 
insureds only can sue for bad faith if 
they try the breach of contract case 
to verdict. A judgment for breach of 

contract is not the only way of obtain-
ing a favorable resolution.124

    For instance, an arbitration 
award can establish an insurer’s 
liability and satisfy the condition prec-
edent in Blanchard.125 This is con-
sistent with Blanchard because “[a]
n agreement for arbitration ordinar-
ily encompasses the disposition of 
the entire controversy between the 
parties upon which award a judg-
ment may be entered…”126 Arbitration 
proceedings are considered judicial 
or quasi-judicial and have the same 
or similar procedural safeguards as 
judicial proceedings.127 Therefore, an 
arbitration establishing an insurer’s 
liability will satisfy Blanchard.
    A “confession of judgment” 
also has been held to establish an 
insurer’s liability and allow for a bad 
faith lawsuit.128 Under the confession 
of judgment rule, “[w]hen the insur-
ance company has agreed to settle 
a disputed case, it has, in effect, 
declined to defend its position in the 
pending suit. Thus, the payment of 
the claim is, indeed, the functional 
equivalent of a confession of judg-
ment or a verdict in favor of the in-
sured.”129 However, the confession of 
judgment rule is not absolute.130 The 
rule applies only when an insured 
has clearly notified the insurer of a 
dispute, but the insurer wrongfully 
forces its insured to resort to litiga-
tion to obtain benefits.131 Again, this 
is consistent with Blanchard because 
if an insurer wrongfully forces its in-
sured to file suit, and the insurer then 
declines to defend its position and 
pays the claim to resolve the lawsuit, 
then it can be said that the underly-
ing action for insurance benefits 
resolved in favor of the insured.
    Florida courts also have 
found that an appraisal may sat-
isfy Blanchard, but, at least before 
Cammarata, only had done so in 
instances when the insurer invoked 
appraisal, to resolve a lawsuit, after 
the insured had sued.132 In Hunt, the 
insured made a claim for sinkhole 
damage.133 State Farm paid the 
claim, but the insured filed suit. State 
Farm moved for appraisal and paid 
the additional amounts owed after 
the appraisal. The trial court deter-
mined that State Farm had con-
fessed judgment under Goff v. State 
Farm Florida Insurance Co.134 and 
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awarded attorney fees. The insured 
then voluntarily dismissed the breach 
of contract lawsuit, and brought a 
second action for statutory first-party 
bad faith. State Farm moved for sum-
mary judgment that the insured had 
not satisfied the condition precedent 
in Blanchard. The trial court granted 
the motion, and the insured ap-
pealed. The Second District re-
versed, finding that the appraisal had 
satisfied the condition precedent in 
Blanchard. The opinion cites Goff 
twice for the proposition that “pay-
ment of appraisal award after insured 
files suit but before judgment is 
functional equivalent of confession 
of judgment.”135 So although Hunt 
generally discusses the appraisal, 
it applied a confession of judgment 
analysis.136

    Similarly in State Farm Insur-
ance Co. v. Ulrich, the Fourth District 
held that “an appraisal award may 
constitute a ‘favorable resolution’ per-
mitting a bad faith claim in certain cir-
cumstances.”137 The court elaborated 
that “[w]hether a bad faith claim may 
be maintained where an appraisal 
provision has been invoked and paid 
depends on the circumstances of the 
case…”138 

IV.	 BREACH OF CONTRACT AS 
AN ELEMENT OF THE BAD 
FAITH CLAIM

    For the reasons discussed 
previously, courts should continue 
to require an insured to establish 
the insurer breached the insurance 
contract as a condition precedent 
to an action for statutory first-party 
bad faith. But even if the Cammarata 
view ultimately prevails, an insured 
still should be required to plead and 
prove the insurer breached the con-
tract as an element of the bad faith 
lawsuit. Conversely, in those cases 
where the insurer establishes in the 
bad faith case, or has established in 
a preceding breach of contract case 
through a summary judgment, jury 
verdict, or otherwise, that it did not 
breach the insurance contract, the 
insurer must be entitled to summary 
judgment in the bad faith case as a 
matter of law.
    That a breach of the insurance 
contract by the insurer is an element 
of the bad faith claim is consistent 

with the many decisions tying bad 
faith to the performance of the insur-
ance contract. For instance, in Shus-
ter v. South Broward Hospital District 
Physicians’ Profesional Liability In-
surance Trust, the supreme court re-
fused, under the guise of bad faith, to 
rewrite the policy “when the insurer 
merely exercises its rights under the 
agreement.”139  Allowing an insured 
to sue for bad faith without pleading 
and proving the insurer breached the 
contract would be contrary to Shuster 
because it would create, under the 
guise of bad faith, a cause of action 
for some alleged breach of a duty or 
obligation for which the insurer was 
not contractually obligated. 
    Chalfonte also supports this 
view.140 Chalfonte set out the basic 
rules, discussed above, for the com-
mon law cause of action for breach 
of the implied covenant of good 
faith, but noted that Florida law did 
not recognize a common law duty of 
good faith in a first-party insurance 
contract.141 Chalfonte recognized 
section 624.155 codified the com-
mon law cause of action for breach 
of the implied covenant of good faith 
in the context of first-party insurance 
contracts.142 Thus, claims for breach 
of the implied warranty of good faith 
and fair dealing “are actually statu-
tory bad-faith claims that must be 
brought under section 624.155 of the 
Florida Statutes.”143 
    A “claim for breach of the implied 
covenant of good faith and fair deal-
ing cannot be maintained…absent an 
allegation that an express term of the 
contract has been breached.”144 The 
same, then, must be true for claims 
of statutory first-party bad faith. Any-
thing else would be contrary to the 
rule that “a duty of good faith must 
relate to the performance of an ex-
press term of the contract and is not 
an abstract and independent term 
of a contract which may be asserted 
as a source of breach when all other 
terms have been performed pursuant 
to the contract requirements.”145 This 
would have the unenviable effect of 
creating a statutory cause of action 
for the type of frivolous complaints 
rejected under the common law  
action.146

    Recognizing an insured must 
plead and prove a breach of contract 
by the insurer as an element of the 

bad faith claim also is consistent 
with the supreme court’s opinion in 
Talat Enterprises v. Aetna Casualty 
and Surety Company.147 There, the 
court looked at what an insurer must 
do to “cure” a civil remedy notice to 
fall within the immunity of section 
624.155(3)(d). The supreme court 
held that “for there to be a ‘cure,’ 
what had to be ‘cured’ is the non-
payment of the contractual amount 
due the insured.” The court went 
on to explain that, “[i]n the context 
of a first-party insurance claim, the 
contractual amount due the insured 
is the amount owed pursuant to the 
express terms and conditions of 
the policy after all of the conditions 
precedent of the insurance policy 
in respect to payment are fulfilled.” 
Thus, in response to a civil remedy 
notice, an insurer only must pay the 
contractual amount then due the in-
sured. If there is no money then due 
under the insurance contract, there is 
nothing to “cure.”
    Talat unmistakably ties the bad 
faith claim to the performance of the 
insurance contract. But more im-
portantly, Talat precludes, a fortiori, 
a first-party bad faith claim in the 
absence of a breach of the insurance 
contract. Under Talat, to sue for bad 
faith there must have been a contrac-
tual amount owed, pursuant to the 
terms and conditions of the policy, 
that the insurer did not pay — in 
other words, a breach of the underly-
ing contract. 
    Unfortunately, in application 
policyholder attorneys often try to 
distort Talat to argue that an insured 
must pay the entire claim, even if that 
money is not owed under the terms 
of the insurance contract, within 
sixty days of the civil remedy notice 
to avoid bad faith. This argument is 
wrong, as recognized in 316, Inc. 
v. Maryland Casualty Co.148 Requir-
ing an insured to plead and prove a 
breach of contract as an element of 
the bad faith action gives more teeth 
to the statutory protection discussed 
in Talat. It also precludes a law-
suit in those increasingly common 
instances where the insured or their 
attorney files a civil remedy where 
no money or no additional money is 
then owed under the contract. Com-
mon examples include filing the civil 
remedy notice almost immediately af-
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ter making the claim or in the middle 
of a contractual appraisal. 
    Recognizing a breach of the 
insurance contract as an element of 
the bad faith action is a step toward 
preventing the gamesmanship and 
abuses that now plague civil remedy 
notices and first-party insurance 
claims.

V.	 PUBLIC POLICY  
	 CONSIDERATIONS

    Requiring an insured to establish 
that the insurer breached the insur-
ance contract before suing for bad 
faith is not only good law, it is good 
policy. Florida courts will not punish 
insurers for complying with the terms 
of the insurance contract.149 Why 
would Florida courts allow an insurer 
to be subjected to an oppressive bad 
faith lawsuit for doing so?
    Litigation is a business, un-
fortunately. One law review article 
summed it up perfectly:

Over the past twenty-five 
years, the law of “bad 
faith” has grown from 
infancy as a compensable 
action in contract law into 
a major source of tort liti-
gation. During this relative-
ly short gestation period, 
at least in comparison to 
other legal actions, this 
new body of tort, grounded 
in an implied contractual 
or fiduciary duty not to act 
in bad faith in any deal-
ing, or conversely to act in 
good faith, has shifted the 
balance of power in many 
transactions. As intended, 
plaintiffs’ ability to bring a 
separate tort action has 
helped to curb abuse and 
unfair practices. Unfor-
tunately, as quickly as 
bad-faith law developed 
to come to the aid of the 
disadvantaged party in 
a contract or fiduciary 
relationship, it has evolved 
into a litigation quan-
dary that often misses its 
basic purpose. With every 
state adopting statutes to 
govern certain types of 
bad-faith actions, litigation 

of such claims has gone 
beyond simply righting 
wrongs to become a big 
business of its own. In 
some cases, enterprising 
plaintiffs’ attorneys seek 
out technical violations to 
bring a bad-faith action 
where there is no purpose-
ful or malevolent will, or 
even a remotely unfair 
act. In legitimizing such 
claims, bad-faith law has 
lost its way. Today the law 
may actually facilitate bad 
faith in the very manner 
in which these laws were 
meant to combat it.150

    The Wisconsin Supreme Court 
has recognized that “permitting a 
party to succeed on a first-party bad 
faith claim completely uncoupled 
from a prerequisite breach of con-
tract would invite the filing of unmeri-
torious claims…”151 Moreover, “[b]ad 
faith litigation is not a game, where 
insureds are free to manufacture 
claims for recovery. Every judgment 
against an insurer potentially increas-
es the amounts that other citizens 
must pay for their insurance premi-
ums.”152 Acknowledging and enforc-
ing the requirement that an insured 
establish that the insurer breached 
the insurance contract before a 
lawsuit for first-party bad faith will ac-
crue weeds out the frivolous claims 
while not creating an insurmountable 
threshold that would prevent meritori-
ous ones. 
    Some might argue that insured 
parties should have “their day in 
court” and allow litigation to weed out 
less meritorious claims. This ignores 
the reality of litigation in several 
ways. First, “[a]ll of the models of 
settlement imply that parties divide 
between them the gains from avoid-
ing litigation.”153 So even an unmeri-
torious lawsuit, if allowed to stand, 
has value. Second, the somewhat 
nebulous nature of a bad faith law-
suit, and the potentially wide rang-
ing issues involved, invite discovery 
abuse:

[D]iscovery [is] both a tool 
for uncovering facts essen-
tial to accurate adjudica-
tion and a weapon capable 

of imposing large and 
unjustifiable costs on one’s 
adversary. Litigants with 
weak cases have little use 
for bringing the facts to 
light and every reason to 
heap costs on the adverse 
party….The prospect of 
these higher costs leads 
the other side to settle on 
favorable terms.154

    Third, the costs and risks of 
litigation encourage settlement, even 
of claims an insurer might believe it 
should win: 

Choosing to litigate an 
insurance claim is a costly 
undertaking for an insurer, 
regardless of the econo-
mies of scale an insurer 
might possess. There are 
attorneys’ fees and other 
unavoidable costs, and the 
outcome is uncertain. In-
surers are also not blind to 
the poor public perception 
of their industry; a percep-
tion that contributed to the 
creation of tort liability in 
insurance contracts where 
it does not exist in other 
contexts. The prospect of 
paying extra-contractual 
damages, especially puni-
tive damages, is itself 
daunting; this daunting 
prospect is enhanced by 
the insurer’s position as an 
unpopular defendant and 
the belief of many juries 
that insurers have deep 
pockets and can afford it. 
In addition, any plaintiff 
verdict could lead to nega-
tive press, which could 
cause existing policyhold-
ers to change insurers or 
could deter future custom-
ers. A particularly high 
damage award could also 
provide harmful preceden-
tial value and inflate other 
award amounts. For these 
reasons, insurers are 
poised to settle claims they 
reasonably believe they 
will lose, as well as some 
they believe they should 
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win. Settlement simply be-
comes the better option.155

    Fourth, the prospect of attorney 
fees encourages bad faith claims. 
Section 624.155(4) allows recovery 
of attorney fees if an insured prevails 
in a lawsuit for statutory bad faith.  
In many cases, the actual damages 
are almost non-existent. Judge  
Altenbernd has explained how  
statutory fees can, and often do, 
drive litigation:

In a typical contingency 
fee case, the plaintiff’s 
attorney will recover a fee 
based on a percentage of 
the total recovery. Thus, 
the monetary success of 
the client and the attorney 
are closely interrelated. 
By contrast, in this type of 
statutory fee case where 
the damages are rela-
tively small, as the lawsuit 
progresses, it quickly be-
comes a larger monetary 
asset for the law firm than 
for the client….

By the time the lawsuit 
approaches trial, so long 
as the defendant is not 
making offers to settle 
that include a separate 
resolution of the fee issue, 
a reasonable offer for the 
client under a contingency 
contract is unlikely to be a 
reasonable offer from the 
perspective of the attor-
ney.156

    It doesn’t take much for a law-
suit, even one without merit, to be 
attractive, from the perspective of 
the lawyer. There are examples of 
a lawsuit over $1 — plus a statu-
tory attorney fee, of course.157 It is 
reported that one lawsuit was filed 
over a penny that had not been paid 
due to a rounding error.158 As the 
attorney fees increase so does the 
potential exposure, and, at least in 
theory, the settlement value. 

All of this encourages the filing, 
and settlement, of unmeritorious law-
suits. This must be discouraged. As 
Judge Sawaya wrote, in a somewhat 
analogous context:

Litigation is not a game of 
tricks and traps where clev-
er litigants and their lawyers 
break contractual promises 
to achieve an unjust vic-
tory against an opponent 
intent on complying with its 
contractual promises. That 
sort of gamesmanship is 
anathema to all involved in 
the legal system who seek 
the truth by means of rules 
promulgated to achieve jus-
tice through fairness. When 
aberrant litigants and their 
lawyers get away with the 
spoils of that type of victory, 
it cheapens the currency of 
those rules, gives encour-
agement to others to do the 
same, and lends credence 
to the cynics who say that 
such practice is endemic to 
the legal system.159

VI.	 CONCLUSION

    The importance of Blanchard 
cannot be overstated. The amount 
owed on a property insurance claim 
is not an objectively determinable 
amount. It usually is impossible to 
predict, with any degree of preci-
sion, the exact amount that a jury or 
appraisal might determine is owed. 
Moreover, property insurance claims 
frequently take longer than sixty days 
to resolve, especially when there is 
disagreement over the amount. If an 
insured can sue for bad faith simply 
because he or she gives a civil rem-
edy notice early on during the claim, 
or without first telling the insurer of 
a disagreement, and it takes longer 
than sixty days to resolve the claim 
or disagreement, then every insur-
ance claim can be manipulated by an 
insured or their attorney to achieve 
that result. For instance, in the case 
of an appraisal requested around the 
time of the civil remedy notice, the 
insured’s appraiser could ensure that 
the appraisal takes longer than sixty 
days by having little availability to 
meet with the other members of the 
appraisal panel until after the sixty 
days expire.
    Enforcing the condition prec-
edent in Blanchard is one way to 
prevent this type of gamesmanship. 

It requires some prima facie showing 
of wrongdoing, i.e. breach of contract 
on the part of the insurer, before an 
insured can launch an expensive and 
oppressive bad faith lawsuit. Efforts 
to erode Blanchard must be rejected. 
Bad faith should be reserved to ad-
dress actual injustices done in the 
handling of a claim. It should not be 
considered round two of the insur-
ance claim process or a threat to 
extract an undeserved settlement. 
A proper interpretation of Blanchard 
protects the public, and insurers, 
from unmeritorious lawsuits.
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