MEALEY’S™ LITIGATION REPORT

Insurance Bad Faith

Another Item For Your Checklist: The Bad Faith
Concerns Related To Overreaching Proposed
Releases

by
David A. Mercer

Butler Pappas Weihmuller Katz Craig LLP

A commentary article
reprinted from the

March 27, 2014 issue of
Mealey’s Litigation Report:

Insurance Bad Faith

LexisNexis




MEALEY’S LITIGATION REPORT: Insurance Bad Faith

Vol. 27, #22 March 27, 2014

Commentary

Another Item For Your Checklist: The Bad Faith Concerns Related

To Overreaching Proposed Releases

By
David A. Mercer

[Editor’s Note: David A. Mercer, Esq., is a partner with
the law firm of Butler Pappas Weibmuller Katz Craig
LLP, which has offices in Tampa, Chicago, Philadelphia,
Charlotte, Mobile, Tallahassee, and Miami. My. Mercer is
active in the firm’s Extra-Contractual, Third-Party Cover-
age, and Liability Departments. Any commentary or opi-
nions do not reflect the opinions of Butler Pappas or
Mealey’s. Copyright © 2014 by David A. Mercer.

Responses are welcome.]

A common scenario: claimant’s counsel issues a time
limit demand for policy limits and the insurer decides
to accept the demand and tender the limits. Once the
decision is made to accept the demand, the insurer
should go through its checklist of concerns to make
sure that each element of the time demand is met,
while ensuring that the insured is adequately protected.
The obvious items include making certain that the
demanded amount is tendered within the time frame
established in the demand. However, as these recent
cases note, it is equally important to craft a release
that is broad enough to cover the existing claims,
but does not overreach to the point the claimant can
argue that the insurer has made a counter offer. Speci-
fically, the insurer should take caution to meet any
of the claimant’s terms related to a release and avoid
tendering a proposed release that interjects additional
terms not contemplated- or even needed- by the parties.

Settlements are governed by the rules for interpretation
of contracts." Settlements are highly favored and will
be enforced “whenever possible>.” Courts espouse an
objective test to determine whether a contract is enforce-
able - not whether the parties meant the same thing,
but whether they said the same thing as it relates to the

essential terms and provisions of the settlement.” How-
ever, parties to a contract do not have to deal with every
contingency in order to have an enforceable contract.*
While uncertainty as to an agreement as to nonessential
items will not preclude a finding of an enforceable set-
tlement, the agreement must be sufficiently specific and
mutually agreeable as to every essential element.’

Generally, a release is an implicit term of a binding
settlement.® An insurer can always argue that its insured
is entitled to a release upon meeting the terms of the
time limit demand. The difficulty arises when the
insurer submits a proposed release that can be con-
strued to add additional terms not explicitly contem-

plated by the demand itself.

In Villareal v. Eres, a third-party, on behalf of herself
and her deceased minor child, issued policy limit
demand to the negligent driver’s insurer.” The demand
stated that the claimants would only sign a general
release of all claims against the insured, but of no one
else.® The insurance company timely responded by
tendering the total policy limits ($20,000) along with
two “proposed” releases. The cover letter for the releases
asked claimants’ counsel to contact the insurer if any
changes were required, but that the insurer believed it
had complied with all terms of the demand letter.’
However, the release contained the flowing clause:

The undersigned reserve(s) their right to
pursue and recover future medical expenses,
health care and related expenses from any
person, firm, or organization who may be
responsible for payment of such expenses,
including any first party health or first party

automobile coverage, if so entitled. However,
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said reservation does not include the party(ies)
released who islare given a full and final release
of all claims, including, but not limited to, past,
present, or future claims for subrogation arising
out of the above-referenced accident (emphasis
in original).

The claimants rejected the release, filed suit, and
ultimately obtained a judgment in the amount of
$10,639,585.36."° On appeal, the insurer argued that
the releases were not essential terms of the settlement
agreement and subject to alteration after the settlement
had been reached. The insurer claimed that the refer-
ence to the subrogation claims was not in effect a hold
harmless or indemnification agreement.11 Further, the
insurer argued that the reference to the subrogation
claim was “meaningless” because it was not clear any
subrogation existed and a “nullity” as to any third-
parties.'” The court held that the presence of the lan-
guage and not any actual effectiveness of the language
constituted a rejection of the initial unilateral demand. 13

In Maharaj v. Geico Casualty Co., the district court
discussed whether the insurer committed bad faith
by failing to remove indemnification language in a
release at a time when the claim could have been settled
for policy limits."* In Maharaj, the insured caused a
roll-over accident, resulting in injuries for the driver
and a foot amputation for her child. The policy at
issue provided $10,000 per person and $20,000 per
accident bodily injury coverage. In less than a month
after the accident and within three days of receiving a
30 day time limit demand, the insurer tendered two
checks in the amount of $10,000 each and proposed
releases to the claimants’ counsel.'

The releases provided contained hold harmless and
indemnification clauses. The representative for the
insurer testified that this was the clause the insurer
had been using in its release and was inserted to protect
the insurer from any additional claims that might
arise after the release was signed.16 The claimants’
counsel wrote to the insured and explained that the
tender was unacceptable due to the indemnification
clause and the inclusion of property damage."”

The insurer then sent amended proposed releases, with
a cover letter asking if they were acceptable and asking
claimants’ counsel for his proposed releases if they
were not.'® The new releases had no reference to the
property claim; however, they still contained the hold

harmless and indemnification clause. The insurer also
failed to follow-up with these releases for some period
of time."” The claimant’s mother eventually signed
the release for her claim alone, against her attorney’s
advice.”®

The attorney brought suit on behalf of the minor
child and obtained a net judgment of $6,942,000.
He then commenced the lawsuit against the insurer
for bad faith. The insurer moved for summary judg-
ment, claiming that Plaintiff had presented no realistic
opportunity to settle. The Plaintiff responded by claim-
ing that the inclusion of the indemnification language
constituted bad faith and the opportunity to settle was
a fact issue.

The court ruled that there was a fact issue related to
the indemnification language. If, the jury were to
believe the testimony of the attorney that the claims
representative told him he was unwilling to remove the
indemnification clause, it could find that the refusal to
remove this language bad faith.”!

A similar case from the month before reached a similar
result.?? In Prushansky, the intoxicated insured driver
caused a six car accident, resulting in the death of one
party. The insurer advised the claimant’s counsel of the
policy limits ($100,000 per person). The insurer ten-
dered the $100,000 bodily injury limits along with the
proposed release. This release also contained an indem-
nification and hold harmless provision.

The claimant’s counsel wrote and spoke with counsel
hired by the insurer to resolve the various remaining
claims and asked that the language be removed. There
were several conversations and letters from each side.
Defense counsel asked the insurer agree to amend the
release. About the same time, however, claimant’s
counsel learned about the insured’s intoxication and
advised he would no longer accept the settdement at
the time.?> As a result the revised release was never
sent to claimant’s counsel. Suit was filed resulting in a
judgment of $2,150,000.%

The insurer then filed a declaratory judgment action
and moved for summary judgment. The court noted
a factual question of whether the insurer refused to
remove the indemnity language the court also noted
that there was a factual question of whether the insurer

was only negligent in the handling of the release or
whether it acted in bad faith.”
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When responding to a time limit demand, the pro-
posed release should be narrowly tailored to meet the
terms of the demand and just broad enough to protect
the interests of the insureds. As these recent cases
demonstrate, releases that contain additional terms,
including hold harmless and indemnification provi-
sions can complicate the potential settlement and lead
to possible claims of bad faith.
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