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Liability insurance carriers should be prompt and
proactive when they receive a time-limit demand
from a claimant. Time is usually not on the carrier’s
side when it comes to these settlement communica-
tions. There may be many issues and conditions the
insurer must address and resolve in a limited amount
of time. Far from exhaustive, below are some things
that an insurance carrier may want to consider with a
time-limit demand.

. Thoroughly Review The Time-Limit Demand
One of the first things to determine is the demand’s
response deadline. This may seem like a straight-
forward proposition; however, sometimes it is not
clear when the response is actually due. For instance,
the demand letter may say that “tender of the policy
limits is due within 20 days.” The phrase “due within
20 days” creates an ambiguity because it is unclear if
the response is due 20 days from the date of the letter
or 20 days from the date of receipt of the letter. Carriers
should never assume the latter. Additionally, carriers
should be mindful of the date of the letter in relation
to when the carrier received it. The modus operandi
of some plaintiffs’ attorneys is to date a letter, but not
actually send the letter until a few days later. If there
is any uncertainty about the deadline, the carrier
should immediately contact the claimant’s attorney
to clarify the actual deadline and memorialize those

communications in writing. If the claimant’s attorney
fails to communicate with the carrier about this, the
carrier should proceed with caution by assuming that
the deadline is the earlier date.

Another consideration is the identity of the person(s) or
entity(ies) the claimant is willing to release. This can be
an issue where multiple insureds may be responsible for
an accident, such as in situations involving permissive
drivers where the owner of the vehicle or employer of
the driver may also be liable for the accident under
various liability theories. In these situations, problems
can arise where the demand letter only references one
of the two insureds who may be legally liable for the
accident. Sometimes this may be an oversight by the
plaintiff’s attorney, while other times it is intended.
Carriers should not assume that the settlement offer
contemplates releasing all of the insureds when it is
unclear. Carriers should therefore clarify early on who
the claimant is willing to release and memorialize that
in writing. The carrier will then have to decide whether
it can and should settle if one of the insureds might
be left out of the settlement.

Il. Assess The Conditions Of The Demand

A. What Does The Response Entail?
Early on a carrier should assess and understand what
needs to occur by the response deadline. If the demand
requires “tender” of the policy proceeds by a given date,
the carrier must understand what that means. In Flor-
ida, “tender” typically means more than a mere offer to
tender the requested materials by the given deadline." Tt
does not mean that the carrier simply has to commu-

nicate its acceptance of the settlement offer by the given
deadline.”



Vol. 27, #10 September 26, 2013

MEALEY’S LITIGATION REPORT: Insurance Bad Faith

If the demand requires “acceptance” by a given dead-
line, that may mean that the carrier only has to say that
it accepts by that date. However, the carrier should
clarify with the claimant’s attorney what “acceptance”
means if it is not clear from the demand letter.

B. Are Affidavits Of The Insured(S)
Required?

Many plaintiffs’ attorneys will require the insured to
complete an insurance affidavit, financial affidavit, or
both before the given deadline, particularly in situations
where the injuries are significant. This can create logis-
tical issues. For example, if the insured is a truck driver,
it can be difficult to track down the insured to complete
an affidavit in front of a notary public before the dead-
line given the insured’s mobile lifestyle.

Another issue is that, most often, the plaintiff’s at-
torney will not provide a form affidavit for the insured
to complete. A carrier should contact the claimant’s
attorney and ask for a form affidavit. There are situa-
tions, however, where the attorney will leave it to the
insurance carrier to prepare the affidavit. Carriers
should be careful in preparing an affidavit because the
demand letter may require specific information and
use specific phraseology. If time permits, the carrier
should provide a proposed affidavit to the claimant’s
attorney and ask if it is acceptable before the deadline.
If the attorney does not respond, the carrier should
probably ensure that the affidavit mirrors exactly what
the demand requires to preclude any possibility of a
counteroffer, assuming the jurisdiction follows the
“mirror image” rule.’

Where the demand requires an affidavit from the in-
sured, the carrier should explain that to the insured and
provide an afhdavit for the insured to review and sign.
Insured corporations may be understandably reluctant
to complete a financial affidavit. In any event, the in-
surance carrier should explain to the insured that com-
pleting the affidavit is a condition of the settlement
and that the insured may want to retain personal co-
unsel to advise the insured about the affidavit require-
ment. The insurance carrier cannot control whether the
insured ultimately signs the required afhdavit(s), but
the carrier can control communicating with the insured
about it and giving the insured the option to complete
the affidavit(s) in a timely manner.

C. Is A Liability Insurance Disclosure
Request Included?

Florida has a liability insurance disclosure statute,
which requires liability insurers that issued policies
in Florida to provide detailed information about the
subject liability policy in a statement under oath and
by providing a copy of the policy. Georgia has also
adopted a liability insurance disclosure statute that is
similar to Florida’s.”

Plaintiffs’ attorneys in Florida usually request insurance
disclosure in their initial letter to the carrier about their
representation of their client in relation to the accident.
However, sometimes plaintiffs’ attorneys will con-
dition their client’s demand upon the insurer comply-
ing with the insurance disclosure statute. Under these
circumstances, insurers that do not comply with a
statutory disclosure request may face adverse conse-
quences such as a failed settlement opportunity. In
Cheverie v. Geisser,® the court found that no settlement
was reached because the offer to settle was contingent
upon the insurer providing the disclosure infor-
mation and the insurer did not do so. Likewise, in
Schlosser v. Perez,’ the court found there was no settle-
ment because the insurer did not strictly comply
where compliance with the statute was a condition
of settlement. Sometimes, plaintiffs’ attorneys will
slightly modify their request for insurance disclosure,
departing from the actual statutory language. Insurers
should be careful to track what the claimant is ask-
ing for and provide that information under those
circumstances because Florida follows the “mirror
image” rule.?

D. Release Issues
Plaintiffs’ attorneys usually do not provide a release
with their client’s demand. The attorneys typically
leave it up to the insurance carrier to draft of the release.
This can create potential problems for a multitude of
reasons. Carriers may, for instance, include hold harm-
less and indemnity language in a release, which the
plaintiff’'s attorney may view as a counteroffer. Some-
times, the attorney will specifically state in the demand
that he or she will not accept hold harmless and indem-
nity language. Under those circumstances, a carrier
should not include that type of language in any pro-
posed release, although it can happen with an inatten-
tive carrier. A good rule of thumb to follow is to keep
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the proposed release simple, while making it clear to the
plaintiff’s attorney that it is a “proposed” release.

Ill. Communicate With The Insured About The
Demand

The insurance carrier must communicate with the

insured about the pending time-limit demand and

keep the insured advised of the status of the claim.’

IV. Assess The Insured’s Liability And The
Claimant’s Damages

A. What Liability Theories May Apply?
Determining the insured’s liability for the accident
can sometimes be complicated. The carrier must under-
stand what theory of liability may apply to the insured.
If the insured is an active tortfeasor, this analysis may
be easy. However, if the insured was not involved in
the auto accident, he or she could be vicariously liable
depending on the state’s law. Florida, for instance,
imposes strict vicarious liability to owners of vehicles
under the dangerous instrumentality doctrine.'® Cali-
fornia also imposes vicarious liability to owners but
under an “owner liability” statute.'’ On the other
hand, in Georgia, the mere ownership of a vehicle,
without more, is insufficient to establish the owner’s
liability for the negligence of another driver, but when
an owner of a vehicle maintains the vehicle for the use
and convenience of his family, that owner may be held
liable if the owner had the right to exercise such author-
ity and control that it may be concluded that an agency
relationship existed between the owner and the family
member with respect to the use of the vehicle.

It is important therefore for the carrier to under-
stand the relationship of the insured parties and the
theories of liability that may apply to them. A carrier
should not insist on releasing an insured who is not
legally liable for the accident at issue because that
may create a counteroffer.

B. Determining Potential Additional Insureds
Liability issues can also be complicated in certain situa-
tions, such as in trucking accidents because often there
are many persons and entities involved. For example, a
named insured trucking company may hire an owner-
driver to drive a tractor for it under the named in-

sured’s USDOT placard, while the insured trucking

company leases the trailer from another entity. Deter-
mining who may liable for the accident under the
federal and state trucking laws and who qualifies as
additional insureds under the policy can be a complex
endeavor.

C. Assessing The Claimant’s Damages
Understanding and appreciating the claimant’s injuries
is important. The demand package may not contain
all of the claimant’s medical records and bills. The
carrier must determine early what it needs to assess
the claimant’s damages. If there are missing records
and information, it may be reasonable for the insurer
to request additional records and information from
the claimant’s attorney. The claimant’s pre-accident
medical records could be highly relevant, especially in
a soft-tissue-injury situation. Such requests should
occur very early and not right before the expiration of
the demand.

A carrier should also be careful in requesting the
additional records so the claimant does not view the
request as a counteroffer. Plaintiffs’ attorneys will
sometimes oblige the request by agreeing to their client
signing medical authorization forms so the insurer can
obtain additional records. Plaintiffs’ attorneys will other
times refuse by stating that the carrier has enough in-
formation. The carrier will then need to decide whe-
ther it absolutely needs the additional records and
information.

Assessing the damages together with the insured’s
potential liability and the policy limits is an important
calculus. If, for example, the jurisdiction applies a pure
comparative negligence scheme, there is a possibility
that the claimant’s degree of fault could greatly exceed
the insured’s, but settling may be the appropriate
action to take. Under that scenario, it may reasonable
for the carrier to settle where the insured’s liability is low
(10%) but the value of the damages are significantly
higher (a hospital bill of $100,000) than the relatively
low policy limits ($10,000). Accordingly, settling for
the $10,000 policy limits may be the right course of
action to take under those circumstances.

V. Assess The Potential For Liens
The claimant may have treated at a lien hospital. Most
time-limit demands do not acknowledge the possibility
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that liens may exist. Because over forty states have hos-
pital lien laws, it is important to assess the potential for
a hospital lien and to understand that jurisdiction’s
hospital lien laws.'? Jurisdictions vary greatly with
respect to the consequences a carrier may face when
impairing a hospital lien.'* Insurers should therefore
be cognizant of the potential for liens.

If there are valid liens against the claimant, the insurer
must communicate with the claimant’s attorney about
them and arrive at some type of agreement regarding
the satisfaction of those liens. Failing to do so may
potentially expose every party to the settlement to an
impairment action.

If the claimant is a Medicaid or Medicare recipient,
the insurer will have to address issues associated with

those types of claims and liens."”

VI. Conclusion

Time-limit demands require prompt attention and
may raise many complicated issues for the insurance
carrier. It is important for the carrier to act promptly,
communicate with the insured, and avoid inadvertent
counteroffers. Because the laws of each state can vary
significantly with respect to issues that may be impli-
cated in relation to a time-limit demand, an insurance
carrier may want to retain an attorney in that juris-
diction to assist the carrier with the various potential
hoops and pitfalls that could implode a settlement

opportunity.
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