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I. Introduction
In an effort to create yet another way to present a claim
for bad faith against an insurance company, plaintiff
attorneys have been submitting ‘‘package deal’’ dem-
ands on behalf of multiple claimants who have all
incurred damages as a result of the same occurrence.
Under this scenario, the insured is involved in an acci-
dent that results in bodily injuries to several claimants,
whose injuries and damages vary greatly. At least one of
the claimant’s damages clearly exceeds the policy limits,
but the other remaining claim(s) are less serious and are
not valued in excess of the policy limits. Nevertheless,
the plaintiff attorney presents a settlement demand
seeking tender of the per occurrence policy limits in
exchange for release of all the claims. What should
the insurer do?

II. Handling of Multiple Injury Claims arising
from a Single Occurrence

One of the more underdeveloped areas of the law of
insurer bad faith is the handling and settlement of claims
involving multiple claimants under a single policy of
insurance. When multiple injury claims are presented
under the same policy, insurers must decide how to
apportion insurance proceeds. Earlier case law addressing

bad-faith issues with respect to the settlement of
multiple-claimant claims held that, in such cases, the
insurer is obligated to minimize the insured’s exposure
and that the courts will examine the reasonableness of
the settlements when determining whether the insurer
acted in good faith.1Another important factor and long-
established rule is that the insurer must exercise reason-
able discretion and act in good faith and with due regard
for the best interests of the insured when considering
settlement of one or more of the claims.

Three different approaches are commonly used to han-
dle this dilemma—the pro rata approach, the first to
judgment approach, and the first to settle approach—
thus, the insurer’s duties and obligations will vary
depending upon the law of the applicable jurisdiction.
Additionally, some state legislatures are beginning to
propose statutory guidelines which aim to provide pro-
tection to the insurer from bad faith claims provided
that the insurer interpleads and/or makes a global set-
tlement offer of the policy limits to all of the claimants.

Under the pro rata approach, the policy limits are dis-
tributed based upon the amount of damages suffered by
each claimant.2 Additionally, each pro rata settlement is
limited to the maximum per person policy limit.3 Use
of the pro rata approach, however, can serve as a dis-
advantage to the insurer. Settlement payments are often
deferred while the insurer awaits confirmation that all
injury claims have been presented or awaits the running
of the statute of limitations, or while the claimant awaits
confirmation of the severity and/or permanency of his
or her injuries. This delay can result in missed settle-
ment opportunities, unresolved claims, and possible
excess exposure.
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Many jurisdictions follow a general rule that insurance
companies may distribute policy proceeds on a first-
come-first-served basis when confronted with multiple-
claimant claims. This first-come-first-served approach is
derived from two separate line of cases—first-to-
judgment and first-to-settle cases. Under the first to
judgment approach, policy proceeds are distributed
on a first-come-first-served basis depending upon prior-
ity of the judgments entered (or about to be entered)
against the insured.4 Because this approach tends to
result in a ‘‘race to the courthouse,’’ it has become an
outdated and disfavored method of handling multiple-
claimant claims.5

The majority of jurisdictions follow the first to settle
approach. This approach does not require the insurer to
settle with the first claimant who presents a settlement
offer within the policy limits. Instead, insurers are
authorized to settle with any one or several of multiple
claimants despite the fact that the settlement(s) may
exhaust or reduce the available policy proceeds for the
remaining claimants.6 The insurer is afforded wide set-
tlement discretion; however, such discretion is not
without limits—each individual settlement must be
fair and reasonable under the relevant circumstances
and in line with the insurer’s duty of good faith.7

Some courts even require the insurers to attempt to
settle as many claims as possible within the applicable
policy limits.

Under Florida law, the courts have imposed a good faith
standard on the insurers when handling multiple-
claimant claims. To satisfy their good faith obligations,
the insurers must:

(1) fully investigate all claims arising from a
multiple claim accident; (2) seek to settle as
many claims as possible within the policy limit;
(3) minimize the magnitude of possible excess
judgments against the insured by reasoned claim
settlement; and (4) keep the insured informed
of the claim resolution process.8

Whether these duties have been breached is often a jury
question. Florida courts have determined that a jury
should decide whether the insurer’s failure to pursue
global and other settlement options was in the insured’s
best interests, whether the insurer’s quick settlement

was reasonable, and whether the insurer conducted a
reasonable investigation of the facts of all the claims.9

Courts of other jurisdictions have reached similar
conclusions.10

One thing remains clear—there is no hard-and-fast
rule with respect to the handling and settlement of
multiple-claimant claims. Although the various appro-
aches promote and encourage prompt claim handling
and settlements, allegations of bad faith continue to
arise from these types of claims. In general, insurers
should approach each claim separately and without
sole regard to the handling of prior claims.

III. Package Deal Settlement Demands Under
a Single Policy of Insurance

Suppose a mother and her two children (Child A and
Child B) are involved in an automobile accident, in
which they all sustain injuries. The mother’s injuries
are catastrophic, Child A’s injuries are serious and
permanent, and Child B’s injuries are relatively
minor. The tortfeasor maintains a policy of liability
insurance with policy limits of $100,000 per person
and $300,000 per occurrence. The claimants present
a ‘‘package deal’’ settlement demand for the $300,000
per occurrence policy limits, which is contingent
upon settlement of all three claims. Upon valuation
of the claims, the insurer tenders $100,000 to settle
the mother’s claim, $100,000 to settle Child A’s
claim, and $10,000 to settle Child B’s claim. The clai-
mants rejected the settlement tender and filed suit. Did
the insurer have a duty to accept the settlement offer
in an effort to avoid potential excess exposure to the
insured? Did the insurer commit bad faith when it
refused to settle all three claims as a ‘‘package deal’’
where the value of two of the claims exceeded the policy
limits but the value of the remaining claim was less than
the policy limits?

The few courts that have addressed this particular issue
have rejected it as a means of creating bad faith liability.
In general, courts have held that, if one claimant’s
damages exceed the policy limits and another claim-
ant’s damages are less than the policy limits, the claim-
ants may not pool their claims together and later attempt
to subject the insurer to bad faith liability after rejection
of the claimants’ combined settlement offer for the
amount of the per occurrence or per accident policy
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limits.11 In support of such conclusion, courts have
stated that the clear and unambiguous policy language
that provides for a specific ‘‘per person’’ and ‘‘per occur-
rence’’ limit means exactly what it says—the amount of
recovery for ‘‘each person’’ is the stated ‘‘per person’’
amount; i.e., the maximum amount of recovery for
each injured claimant is $10,000 when presenting a
claim under a 10/20 policy.12

Clark v. Hartford Accident & Indemnity Company13

involved a lawsuit which arose out of an automobile
accident wherein Frances Clark sued for personal inju-
ries, Virginia Clark (the daughter) sued for personal
injuries, and Glen Clark (Frances Clark’s husband)
sued for property damage to his vehicle and medical
expenses incurred as a result of injuries to his wife and
daughter. The tortfeasor’s insurance policy provided
coverage of $10,000 per person / $20,000 per accident,
as well as $500 for property damage.14

The plaintiffs’ attorney submitted one demand letter,
demanding $50,000 for Frances Clark’s injuries,
$3,500 for Virginia Clark’s injuries, and $10,000 for
Glen Clark’s claim for medical expenses and loss of
services. The liability insurer offered a total of $10,000
to Frances and Glen Clark for the claims arising from
the personal injuries of Frances Clark. This per person
limit was offered on several occasions, and the plaintiffs
refused each time. Instead, the plaintiffs offered to settle
all three of the claims for the sum of $20,000 (the per
occurrence limits). The insurer declined, but again
offered $10,000 for all claims arising through Frances
Clark’s injuries. The plaintiffs refused to accept any-
thing less than $20,000 for all three claims. After trial,
a judgment was entered in favor of the plaintiffs:
$40,000 for Frances Clark’s injuries, $2,500 for Virginia
Clark’s injuries, and $500 for the property damage
incurred by Glen Clark. Subsequently, Frances and
Glen Clark brought suit against Hartford for bad faith
failure to settle.15

The Clark court noted that, under the terms of the
insurance policy, $10,000 was the maximum amount
that the insurer could be liable for the personal injury
claim of any one person (this included Frances Clark’s
personal injury claim and her husband’s claim for loss
of services and medical expenses).16 Frances Clark

never offered to settle her claim for $10,000, and she
refused the insurer’s offers to tender such amount.
Accordingly, the court determined that the plaintiffs’
offer to settle all three claims for the $20,000 per occur-
rence policy limits was not an offer to settle Frances
Clark’s claim within the per person policy limits.
Instead, it was an attempt to set up a ‘‘trust fund’’ for
the plaintiffs to divide as they deemed expedient. Under
such facts, the insurer’s refusal to settle all of the claims
for the $20,000 per occurrence policy limits could not
constitute as a basis for a bad faith failure-to-settle
claim.17

Rosell v. Farmers Texas County Mutual Insurance Com-
pany18 involved an automobile accident wherein Mr.
Wood’s vehicle struck Alicia Downs’ vehicle. Mr.
Wood was insured under a policy of $10,000 per per-
son/$20,000 per occurrence. Prior to trial, the insurer
offered to settle Alicia’s bodily injury claim for $10,000
and Mrs. Rosell’s (Alicia’s mother) claim for emotional
distress for $5,000. The plaintiffs declined, and
demanded the $20,000 per occurrence policy limits—
i.e., $10,000 per claim. The insurer refused to offer the
full policy limits. At trial, judgment was entered in
the amounts of $55,000 for Alicia’s injury claim
and $5,625.00 for Mrs. Rosell’s emotional distress
claim.19

The Woods assigned their rights to any claim against
the insurer for the alleged failure to negotiate a settle-
ment within the policy limits to Mrs. Rosell. The appel-
late court affirmed the trial court’s granting of the
insurer’s motion for summary judgment because there
was no bad faith cause of action. The court noted that a
breach of the duty of good faith does not occur where
an insurer refuses to pay the full amount of its ‘‘per
occurrence’’ limits when there are two claims, one of
which may result in an excess judgment and the other
of which is within its ‘‘per person’’ limit.20 The Rosell
court noted:

The $10,000.00 per person limit controls
the maximum settlement an insurance com-
pany is required to offer each claimant. This
discourages use of insurance policy per occ-
urrence limits as ‘‘trust funds’’ to divide
between various plaintiffs as they see fit or
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requiring insurance companies to accept
‘‘package deal’’ settlements from multiple
claimants.

The appellate court concluded that, as a matter of law,
the insurer did not commit an unconscionable act, did
not fail to negotiate in good faith, and did not breach an
implied warranty of good faith when it failed to pay
the $20,000 per occurrence amount in settlement of
both claims because, while Alicia’s claim did result in
an excess judgment, the insurer had offered to settle
Alicia’s claim for the per person policy limits and
Mrs. Rosell’s claim resulted in a judgment within the
$10,000 per person limit.21 Notably, the Fifth Circuit
United States Court of Appeals also examined Texas
law in Pullin v. Southern Farm Bureau Casualty Insur-
ance Company22 when addressing the following issue:
Whether an insurer’s duty of good faith and fair
dealing toward its insured requires the insurer to ignore
per person limits when negotiating the settlement of
one serious bodily injury claim and several less serious
ones? The Fifth Circuit concluded that there was no
merit to such an argument. Instead, the argument in
favor of such a duty was more like an ‘‘ad hoc attempt at
generosity with the insurance company’s money, and,
while purporting to enforce a tort duty, would ignore
the specific terms of the liability policy.’’23

Redcross v. Aetna Casualty & Surety Company24 involved
a bicycle versus automobile accident, wherein a mother
(Donna Burkart) and her two small children (Travis and
Amanda) were struck by an automobile while riding
their bikes. Mrs. Burkart and her son, Travis, suffered
serious and permanent injuries; however, Amanda only
sustainedminor injuries. The Solomons were insured by
Aetna under a policy of insurance with limits of
$100,000 per person and $300,000 per occurrence.
Early settlement discussions revealed that the claimants
would be willing to accept a ‘‘package deal’’ in the
amount of the full $300,000 per occurrence policy lim-
its. At all times, Aetna was willing to tender $100,000
for injuries sustained by Donna and $100,000 for the
injuries sustained by Travis—a total of $200,000. How-
ever, it was Aetna’s position that Amanda did not sustain
serious injuries; thus, there was no basis to make a set-
tlement offer under the policy.25 The case went to trial
and a jury returned a verdict in favor of Travis in the

amount of $5,100,603.10, and in favor of Donna in the
amount of $471,703.10. With respect to Amanda, the
jury concluded that she did not sustain a serious injury
and found in favor of the insurer.26

In analyzing the bad faith failure-to-settle claim, the
Redcross court concluded that, as a matter of law, bad
faith could not be established against Aetna for failing
to settle the action for an amount above $200,000.27

In reaching such conclusion, the court stated:

[A]n insurer confronted with multiple claims
arising out of the same accident is not
required—in order to forestall a bad-faith set-
tlement claim—to accept a ‘‘package deal’’
within the overall policy limits if, in doing
so, it would be overpaying on some of the
claims in order that in the other claims, as to
which the insurer is ready to pay the full
policy limit, the insured not be exposed to
liability that exceeds the policy limit.28

However, the court noted that, in practice, it would not
be uncommon for an insurer to consider and offer the
per occurrence policy limits for purposes of reaching an
equitable settlement and avoiding litigation.

In addition to the bad faith failure-to-settle claim, the
Solomons asserted a bad faith claim alleging that
Aetna had failed to keep them (the insureds) fully in-
formed of the settlement negotiations. Specifically, the
Solomons claimed that they were never informed or
made aware of how close the action came to settlement,
and that, if they had known the difference between the
parties was so nominal, they would have contributed
the difference to avoid the potential of an excess jury
verdict. Just prior to trial, the plaintiffs were seeking
$275,000 to settle the case, and Aetna had authorized
a settlement of $250,000. Plaintiff counsel reported to
Aetna that he believed they could reach a settlement
for $265,000; thus, the negotiation settlement range
was $15,000-$25,000. The Redcross court concluded
that the insurer’s alleged failure to inform the insured
of the settlement negotiations was a factor to be con-
sidered in determining bad faith; accordingly, a triable
issue and question of fact remained for the jury to
determine.29
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IV. Efforts to Keep the Insured Reasonably
Informed

Most liability insurance policies allow the insurer to
settle a claim or lawsuit within its own reasonable dis-
cretion. Generally, policies do not require the insurer to
provide the insured with notice of settlement demands
and do not require the insurer to obtain the insured’s
consent to settle. However, in the context of multiple-
claimant claims, an insurer is likely to be better served if
it keeps the insured informed of diminishing policy
limits and any settlement efforts and negotiations.
Keeping the insured informed allows them the oppor-
tunity to contribute towards a settlement in an effort to
protect against potential excess exposure.

A complaint that is becoming more common in bad
faith litigation is that the insurer failed to advise the
insured of settlement (or contribution) opportunities.
Some courts have found bad faith and/or breach of
contract where an insurer has failed to inform the
insured of a policy limits settlement, settlement
demand or some other opportunity to settle, especially
if notice to the insured might have impacted an excess
judgment.30 Insurer bad faithmay be found evenwhere
a demand exceeds the policy limits if the insured is
willing and able to pay the amount of the proposed
settlement demand.31Accordingly, as a practical matter
when handling multiple-claimant claims, an insurer
should make a good-faith effort to advise the insured
of the claims evaluation, the negotiation and settlement
process, and any settlement or contribution opportu-
nities for purposes of reaching as many settlements as
possible and eliminating or minimizing possible excess
exposure.

V. Conclusion
Claims involving multiple or competing claims often
present difficult dilemmas for the insurer as allegations
of bad faith claim handling almost seem inevitable.
When a single occurrence results in multiple bodily
injury claims (for which the extent of the involved
injuries vary greatly), the insurer is under no duty to
pay more than the stated policy limits to any one clai-
mant and the insurer has no obligation to extend the
full per occurrence or per accident policy limits in an
effort to protect the insured from any potential excess
exposure. The per person limit controls the maximum

amount that is to be extended to each injured claimant.
Accordingly, courts appear to agree that insurers are not
required to accept ‘‘package deal’’ settlement demands
which propose use of the entire per occurrence policy
limit as a ‘‘fund’’ to be divided among the plaintiffs.
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