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Introduction

After an automobile accident, a situation may arise
where it is discovered that the insurance policy does
not accurately reflect the intention of the parties at
the time when the policy was issued. When this hap-
pens, a claim for reformation of the insurance policy is
often presented. The most common grounds for seek-
ing reformation include mutual mistake, fraud, or
mistake of the agent. If a claim results in an actual
reformation of the contract, an issue that an insurer
may consider is whether the policy reformation
would provide retroactive insurance coverage and a
possible retroactive basis for a bad-faith claim.

This particular issue has not been addressed in many
jurisdictions. The majority of courts in California and
Colorado appear to adhere to the view that policy refor-
mation does not create a retroactive claim for insurer
bad faith. On the other hand, there is authority from
Wisconsin which found an insurer liable for bad faith
for certain actions that occurred prior to reformation of
the insurance policy. The Florida courts have yet to
address this exact issue; however, if and when the
issue is presented, a strong argument exists against a
claim for retroactive insurer bad faith.

California: R & B Auto Center, Inc. v. Farmers
Group, Inc.
In R & B Auto Center, Inc. v. Farmers Group, Inc.,1 the
insured was a car dealership that was licensed to sell
only used vehicles, and it had specifically sought pro-
ducts deficiency liability coverage or coverage for losses
suffered as a result of the lemon laws. However, as
issued, the explicit terms of the policy only covered
the sale of new cars, even though the declarations
page indicated that the insured business sold used
cars.2 When R & B was subsequently sued for ‘‘selling
a lemon,’’ the insurer denied coverage and refused a
defense on the ground that the insurance policy only
covered the sale of new vehicles. Later, the insured sued
the insurer and others on allegations of negligent and
intentional misrepresentation, breach of contract, refor-
mation, bad faith, breach of fiduciary duty, and unfair
competition.3

With respect to the claims for bad faith and reformation
of the insurance contract, R & B attempted to ‘‘piggy-
back’’ a bad-faith cause of action onto the reformation
cause of action.4 R & B argued that ‘‘an insurance
contract can be reformed to provide not only retroactive
insurance coverage, but also a retroactive basis for a bad
faith claim.’’5 In support of its argument, R & B stated
that, despite the fact that coverage did not exist at the
time the insurer processed the claim, the insurer should
be liable for bad faith if, in the future, the insurance
contract is reformed to provide coverage for used car
sales.6

The appellate court disagreed based upon the reasoning
that, before an insurer may be found to have acted in
bad faith for its denial or delayed payment of insurance
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benefits, it must be shown that the insurer acted
unreasonably or without proper cause.7 Further, the
reasonableness of an insurer’s actions or decisions is
evaluated at the time that such are made. When an
insurer is presented with a claim and there is no poten-
tial for coverage under the policy, the insurer has no
duty to defend and may reasonably deny the claim.
Accordingly, the court asserted that, ‘‘[s]ince it is rea-
sonable to deny the claim at the time, if the policy is
later reformed to provide retroactive coverage, the
insurer may not be held liable for bad faith for failing
to have the foresight to know that the policy would be
reformed.’’8 Applying such principles to the facts of
the case, the court stated that, when R & B submitted
its lemon law claim for a used car sale, the policy only
provided lemon law coverage for new car sales; thus, at
the time of the insurer’s claim evaluation, it was reason-
able for the insurer to deny it.9 Moreover, if the policy
was later reformed to provide lemon law coverage for
used car sales, the court held the insurer could not be
deemed to have acted in bad faith retroactively. The
court explained that it would be inequitable to use a
judgment of reformation to provide a retroactive basis
for a bad-faith claim in such a situation.10

Colorado: Brennan v. Farmers Alliance Mutual
Insurance Company
The Colorado Court of Appeals addressed the viability
of a bad-faith claim following the judicial reformation
of an insurance policy in Brennan v. Farmers Alliance
Mutual Insurance Company.11 Under Colorado’s No-
Fault Act, personal injury protection (PIP) insurers
are required to offer named insureds extended PIP cov-
erage, such as extended PIP benefits for injured
pedestrians, in exchange for a higher premium.12

When an insurer fails to do so, extended protection
for pedestrians would be read into extended coverage
under the policy.13 The insurer in Brennan denied
an injured pedestrian’s claim for additional PIP bene-
fits under the vehicle driver’s policy on the basis the
policy did not provide extended PIP coverage for
pedestrians. However, it was later determined to be
undisputed that the insurer had never offered extended
coverage for pedestrians to the insureds; therefore, the
trial court judicially reformed the contract to reflect
such coverage.14

On appeal, the district court determined that the trial
court did not abuse its discretion when it concluded
that the insurer was not guilty of bad faith in failing to

pay additional benefits before the insurance policy was
judicially reformed.15 The court held that, until a con-
tract is reformed, the insurer has no obligation to
conform to a reformed policy.16 Furthermore, prior
to reformation of the insurance contract, there could
be no bad-faith breach of contract for failing to pay
additional PIP benefits because, by the plain terms of
the policy in existence at the time and up until the
contract was actually reformed, there was no coverage
for additional PIP benefits.17

In a similar action for extended PIP benefits, in which
an injured pedestrian sought reformation of an insur-
ance policy and alleged claims for breach of contract
and bad-faith failure to pay extended PIP benefits, the
Tenth Circuit Court of Appeals followed the Brennan
decision. In Clark v. State Farm Mutual Automobile
Insurance Company,18 the Tenth Circuit furthered its
analysis and noted the importance of the district court
determining the effective date of the policy reformation
as such date would affect the viability of the contract,
tort, and statutory claims.19 When determining the
effective date, the district court should consider the
following factors: (1) the degree to which reformation
from a particular effective date would upset past prac-
tices on which the parties may have relied; (2) how
reformation from a particular effective date would
further or retard the purpose of the rule in Brennan;
and (3) the degree of injustice or hardship that reforma-
tion from a particular date would cause the parties.20

The Tenth Circuit noted that the contract, tort, and
statutory claims would remain viable only if the district
court determined that the reformation occurred on a
date preceding the order of reformation. However, if
reformation is determined to be effective as of the date
on which the reformation order is entered, the insurer
would not have had a pre-existing duty.21

On remand, the district court determined that reforma-
tion of the insurance policy at issue would only apply
prospectively and thus, the effective date of the reformed
policy would be the date of the court’s reformation
order.22 In reaching its decision, the district court
noted that a retroactive reformation date would create
an inequitable result for the insurer and cause the
insurer to be liable for coverage that it could not reason-
ably foresee during a time that it did not even know of
such exposure.23 ‘‘After all, ‘in insurance law, until an
insurance contract is reformed, the insurer has no obli-
gation to conform to such ‘‘reformed’’ policy.’ ’’24
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On appellate review, the Tenth Circuit found the dis-
trict court’s determination to be reasonable and noted
that the selected reformation date was in accord with
the court’s acknowledgment that ‘‘[t]he fact that the
insured may be entitled to obtain reformation of the
policy does not impose any obligation upon the insurer
to conform to such ‘reformed’ policy before a court has
made such reformation.’’25 The Tenth Circuit espe-
cially noted that the district court appropriately
recognized the magnitude of the insurer’s potential lia-
bility exposure if every plaintiff were able to proceed
with breach of contract and tort claims under an earlier
reformation date.26

Wisconsin: Trinity Evangelical Lutheran Church
v. Tower Insurance Company
In Trinity Evangelical Lutheran Church v. Tower
Insurance Company,27 the Wisconsin Supreme Court
examined whether the insurer could be found in bad
faith for its actions in denying coverage to its insured
prior to a stipulated reformation of the insurance policy.
In Trinity, the insurer denied coverage to an insured
school for injury claims presented as a result of an
automobile accident involving a teacher for the insured
school, who was in the course of employment and using
her own vehicle at the time of the accident.28 The basis
for the coverage denial was the fact that the automobile
insurance policy did not provide hired and non-owned
automobile coverage. The insured maintained that it
had discussed with the insurer the need for such cover-
age, but the policy application mistakenly failed to
request such coverage; thus, the insured requested
that the contract be reformed and the coverage back-
dated.29 Initially, the insurer denied such request, but
after it became clear that the insured had asked for hired
and non-owned automobile coverage to be included
in the policy, the insurer stipulated to the request
to reform the policy to include non-owned and hired
coverage at the time of the accident.

The insurer in Trinity also discharged the insured’s
liability in the underlying accident suit.30 Despite
this, the Wisconsin Supreme Court determined that
the insurer had acted in bad faith when it initially
denied coverage to the insured school. First, the court
determined that the insurer should have understood its
obligation to provide the requested coverage to an
insured where there was a possible mutual mistake.31

And, second, the insurer, knowing of the possible
mutual mistake when it denied coverage, failed to

‘‘take honest, intelligent action or consideration based
upon knowledge of the facts and circumstances.’’32

Accordingly, the court determined that the only reason-
able inference was that, under the circumstances, the
insurer had acted in bad faith.33

Notably, in its appellate reply brief, the insurer pre-
sented the argument that an insurer is entitled to rely
upon the insurance policy, as written, until the con-
tract has been reformed.34 However, neither the
appellate court decision nor the supreme court’s deci-
sion addressed this argument.

Florida: Undeveloped Territory
The purpose of reforming an insurance policy is not to
create a new policy, but to bring the written policy in
conformity with the intentions of the parties or to make
the policy conform to a state statute. In Florida, courts
have the equitable power to reform a written contract
where it appears that there is clear and convincing evi-
dence that, by fraud, inequitable conduct, or mutual
mistake, the policy fails to express or conform to the
parties’ intentions.35 Mistake appears to be the most
common basis for a claim for reformation of an auto-
mobile liability policy. Under Florida law, a ‘‘mistake’’
giving rise to a claim for reformation of an insurance
policy must be mutual to both contracting parties.36 A
one-sided or unilateral mistake may present a sufficient
ground for rescission of the contract, but not reforma-
tion because, when there is no meeting of the minds,
there is no contract to be rectified.

A court which determines a party’s entitlement to pol-
icy reformation must also determine the effective date
of such reformation. As explained in Clark, the deter-
mination of the effective date of reformation will affect
the viability of a party’s subsequent claim for breach of
contract and/or bad faith.37 The Tenth Circuit stated:

The viability of . . . breach of contract, breach
of the duty of good faith and fair dealing, and
willful and wanton breach of contract claims
depends on the effective date of reformation.
These contract, tort, and statutory claims,
however, will remain viable only if the district
court in the exercise of its equitable power
determines that reformation should occur as
of a date preceding its order of reformation.
Only under these circumstances would there
be an extant contract, tort, or statutory duty
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to be breached. Conversely, if reformation is
ordered to correspond to the date of entry
of the order of reformation, there would be
no pre-existing duty to pay extended PIP
benefits.38

For purposes of determining the effective date of
reformation, the Clark court provided several factors
for a court to consider when exercising its equitable
discretion. The most notable of the factors is the con-
sideration of the degree of injustice or hardship that a
retroactive reformation would cause the parties, namely
the insurer.39

In most cases, retroactive application of a reformed
insurance policy would create an inequitable result for
the insurer. Such application would likely create retro-
active coverage for a claim for which the plain language
of the policy, as originally written, did not extend cover-
age or specifically excluded coverage. In addition, to
allow an insured access to retroactive coverage may
arguably open the door to a possible retroactive bad-
faith claim. The inequitable result as to the insurer
would be evident in a situation where the insurer had
reasonably and in good faith denied coverage based
upon the explicit terms of the pre-reformation insur-
ance contract in effect at the time of the insurer’s
evaluation. To later find that an insurer’s prior actions
were ‘‘incorrect’’ based upon its reasonable reliance on
the explicit policy language, as originally written, and its
failure to anticipate a subsequent judgment of reforma-
tion is inappropriate and imposes a substantial hardship
upon insurers. Furthermore, retroactive reformation
would go against the general proposition that, until a
contract of insurance is reformed, the insurer is justified
in relying upon the policy as written and, thus, is not
liable for failing to adhere to the terms of a prior oral
contract which may differ from the written policy.40

Conclusion
Accordingly, should courts in Florida (or other jurisdic-
tions) be faced with a bad-faith action in the context of
a policy reformation cause of action, it would be inequi-
table for these courts to adhere to the reasoning and
rationale that a bad-faith cause of action may be created
on a retroactive basis. Reformation of a policy should be
applied prospectively, from the date of the court’s refor-
mation order. Such a determination would adhere to
the general reasoning that, despite an insured’s entitle-
ment to reformation of the policy, the insurer has no

obligation to ‘‘conform’’ to such reformed policy prior
to the actual reformation of the policy.
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